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[1] The Regional Municipality of Waterloo Police Services Board (“Board”) filed a 

Breach of Settlement Application against Kelly Donovan (“Donovan”) on June 28, 2018. 

This is Tribunal file number 2018-33237-S. The Board alleges that there are a number 

of instances when Donovan breached the terms of the Resignation Agreement and 

Release. 

[2] Donovan filed a Response to that Application on July 10, 2018. 

[3] Donovan filed a Breach of Settlement Application against the Board and Bryan 

Larkin (“Larkin”) on July 27, 2018 alleging breach of the Resignation Agreement in a 

document prepared as part of another court proceeding. This is Tribunal file number 

2018-33503-S.  

[4] Prior to the Board and Larkin filing their Response to Application 2018-33503-S. 

2018, the Tribunal issued a Notice of Intent to Dismiss (“NOID”) Application 2018-

33503-S. The NOID raised the issue of the Tribunal’s jurisdiction to hear the Application 

because it had been filed more than 6 months after the date of the last alleged incident 

of contravention of the settlement. 

[5] Donovan was directed to provide her submissions in response to the NOID on or 

before September 7, 2018. The Tribunal provided Donovan with an extension to 

October 26, 2018 to file those submissions. Donovan was warned that if she did not 

respond and file written submissions by the deadline, the HRTO will consider the failure 

to respond as an abandonment of Application 2018-33503-S and could dismiss the 

Application for that reason. Donovan was again directed to provide a response by 

February 15, 2019. She has not provided those submissions to date. 

[6] It is the Tribunal’s understanding that Donovan also filed an action in Superior 

Court for breach of the Resignation Agreement. The Board has brought a motion to 

dismiss that action. That motion heard on February 13, 2019. The respondent has 

advised that a decision on this motion is expected by mid-March 2019. 
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[7] On July 30, 2018, the Board filed a Request for Order During Proceedings 

(“Request”) that the Tribunal order that Donovan has accepted the allegations made in 

Application 2018-33237-S and the Tribunal move to determine remedy. 

[8] According to the Tribunal’s Rules, Donovan was to file a Response to this 

Request by August 13, 2018. To date, Donovan has not filed a Response to this 

Request. 

[9] The hearing of Application 2018-33237-S is scheduled for February 22, 2019. 

[10] The Board requested that the Tribunal provide further direction on the timing for 

disclosure of documents. The Board also raised the issue of dismissal of Application 

2018-33503-S or a consolidation of the two Applications. 

[11] A case management conference call was convened on February 19, 2019. 

DECISION 

[12] Tribunal file numbers 2018-33237-S and 2018-33503-S shall be processed and 

heard together. 

[13] The hearing of file 2018-33237-S that is scheduled for February 22, 2019 is 

adjourned. 

NEXT STEPS AND DIRECTIONS 

[14] The Registrar will canvass the parties for their availability to schedule a full-day 

mediation in Toronto.  

Direction to Donovan 

[15] Should Tribunal file numbers 2018-33237-S and 2018-33503-S not be resolved 

through mediation, then on or before May 17, 2019 Donovan shall file her submissions 

in response to the NOID that was issued on August 10, 2018 and her submissions in 
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response to the Request for Order During Proceedings filed by the Board on July 30, 

2019.  

ORDER 

[16] Tribunal file numbers 2018-33237-S and 2018-33503-S shall be processed and 

heard together. 

[17] The hearing of file 2018-33237-S that is scheduled for February 22, 2019 is 

adjourned. 

[18] If these Applications are not both resolved through mediation, then on or before 

May 17, 2019 Donovan shall file her submissions in response to the NOID that was 

issued on August 10, 2018 and her submissions in response to the Request for Order 

During Proceedings filed by the Board on July 30, 2019. Should Donovan not comply 

with this Order, the Tribunal shall dismiss Application 2018-33503-S and her position in 

response to Application 2018-33237-S shall be confined to what is stated in the Form 

19 filed on July 10, 2018. 

Dated at Toronto, this 20th day of February, 2019. 

 
 
 
_________________________________ 
Laurie Letheren 
Vice-chair 



 
 
 

 

CITATION: Donovan v. Waterloo Regional Police Services Board, 2019 ONSC 1212 
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B E T W E E N: )  
 )  
KELLY LYNN DONOVAN ) 
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Self-Represented  

 )  
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- and - )  
 )  
 )  
WATERLOO REGIONAL POLICE 
SERVICES BOARD and BRYAN 
LARKIN 

) 
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Donald Jarvis and Cassandra Ma, 
for the Defendants  

 )  
Defendants )  

 )  
 ) HEARD:  February 13, 2019 
 
 

REASONS FOR JUDGMENT 
 
 

DOI J. 
 
 

Introduction 

[1]      This is an action for breach of contract.  The Plaintiff claims that the 

Defendants appealed her claim for workers’ compensation benefits and thereby 
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breached the terms of a release under a Resignation Agreement they executed 

with her.  She also claims that the Defendants delivered an affidavit in a separate 

court proceeding which identified her, contrary to the confidentiality terms of the 

Resignation Agreement.  

[2]      The Defendants brought this motion under Rules 21.01(1)(b), 21.01(3)(a) 

and 21.01(3)(d) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as 

amended, to strike the Amended Statement of Claim issued May 4, 2018.  For 

the reasons that follow, the pleading is struck under Rule 21.01(1)(b) without 

leave to amend.  

Background 

[3]      The Amended Statement of Claim discloses the following.  

[4]      The Plaintiff is a former police officer who resigned her position with the 

Defendant Waterloo Regional Police Services Board (“Board”) after executing a 

Resignation Agreement on June 8, 2017 with the Board and her collective 

bargaining agent, the Waterloo Regional Police Association.   

[5]      The Amended Statement of Claim refers to the Resignation Agreement 

and pleads, among other things, the following provisions:  

Except where disclosure is required by law, or where disclosure is to 
Donovan’s immediate family members or to persons providing professional 
financial/legal advice (all of whom agree to be bound by this non-disclosure 
and confidentiality clause), the parties undertake and agree that they will keep 
the terms and existence of this Resignation Agreement in absolute and strict 
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confidence at all times, without time limitation, and not disclose its contents to 
any third party, person or entity.  For added certainty, and without limiting the 
generality of the foregoing, the parties undertake and agree that they will not 
publicize, discuss, disclose or communicate in any way with any person, entity 
or organization, in any form whatsoever, the contents or terms of all or any part 
of this Resignation Agreement.  If asked, the parties (and anyone subject to the 
terms of this non-disclosure and confidentiality clause) will indicate only that all 
outstanding matters between the parties were settled to their mutual 
satisfaction, the terms of which settlement are strictly confidential. 

[…] 

THE REGIONAL MUNICIPALITY OF WATERLOO POLICE SERVICES 
BOARD […] does hereby release and forever discharge KELLY DONOVAN 
(“DONOVAN”) from any and all actions, causes of action, complaints, 
applications, appeals  

[…]  

AND FOR THE SAID CONSIDERATION, THE REGIONAL MUNICIPALITY OF 
WATERLOO POLICE SERVICES BOARD further agrees not to commence, 
maintain, or continue any action, cause of action or claim, request, complaint, 
demand or other proceeding, against any person, corporation or entity in which 
any claim could arise against DONOVAN for contribution or indemnity.   

 
[6]      After the Resignation Agreement was executed, the pleading alleges that 

the Defendants breached the terms of the contract.   

The Claim 

[7]      On May 9, 2018, the Plaintiff commenced this action.  Her Amended 

Statement of Claim seeks damages against the Board and the personally-named 

Defendant, Bryan Larkin, Chief of the Waterloo Regional Police Service, and her 

reinstatement as a police officer with the Board, for the Defendants’ alleged 

breach of the Resignation Agreement by: (i) appealing her claim (Claim No. 

30505408) for statutory care and benefits to the Workplace Safety and Insurance 

Board (“WSIB”) arising from a workplace incident; and (ii) delivering an affidavit 
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sworn by Chief Larkin on December 21, 2017 in a separate court proceeding that 

contained information that is said to have disclosed her identity in breach of the 

confidentiality terms under the Resignation Agreement.1   

[8]      The Defendants responded to the claim by delivering a Notice of Motion 

dated June 7, 2018 to strike the claim.  

The Test under Rule 21.01(1)(b) 

[9]      Under Rule 21.01(1)(b), a party may strike all of part of a claim for failing 

to disclose a reasonable cause of action.  The framework for a Rule 21.01(1)(b) 

motion is well established.  There is no evidence on a Rule 21.01(1)(b) motion.  

The material facts pleaded are deemed to be proven or true, except to the extent 

that the alleged facts are patently ridiculous or manifestly incapable of being 

proven.  The court is entitled to read and rely on the terms of any document 

pleaded or incorporated by reference in the claim.  As the facts pleaded are the 

basis for evaluating the claim’s possibility of success, a claimant is not entitled to 

rely on the possibility that new facts may turn up as the case progresses.  The 

novelty of the cause of action is of no concern at this stage of the proceeding, 

and the statement of claim must be read generously to allow for drafting 

deficiencies.  If the claim has some chance of success, it must be permitted to 

                                         
1
   On or about May 30, 2017, the Board was named as a defendant in a class action.  The putative 

class members in the class action were current and former employees of the Board and their family 
members.  The Plaintiff was not a putative class member in the proceeding.  On July 13, 2018, Baltman J. 
dismissed the class action; Rivers v. Waterloo Regional Police Services Board, 2018 ONSC 4307. 
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proceed; R. v. Imperial Tobacco, 2011 SCC 42 at para. 22; Castrillo v. 

Workplace Safety and Insurance Board, 2017 ONCA 121 at paras. 14 and 15.  

[10]      To strike a claim under Rule 21.01(1)(b), it must be plain and obvious on 

a generous reading that the claim discloses no reasonable cause of action; 

Conway v. L.S.U.C., 2016 ONCA 72 at para. 7; Hunt v. Carey Canada Inc., 

[1990] 2 S.C.R. 959 at 980.  In Imperial Tobacco, the rationale for this test was 

explained (at paras. 17 and 19 to 21):  

The Test for Striking Out Claims 

A claim will only be struck if it is plain and obvious, assuming the facts pleaded 
to be true, that the pleading discloses no reasonable cause of action.  Another 
way of putting the test is that the claim has no reasonable prospect of success.  
Where a reasonable prospect of success exists, the matter should be allowed 
to proceed to trial. 

[…] 

The power to strike out claims that have no reasonable prospect of success is 
a valuable housekeeping measure essential to effective and fair litigation.  It 
unclutters the proceedings, weeding out the hopeless claims and ensuring that 
those that have some chance of success go on to trial. 

This promotes two goods — efficiency in the conduct of the litigation and 
correct results.  Striking out claims that have no reasonable prospect of 
success promotes litigation efficiency, reducing time and cost.  The litigants 
can focus on serious claims, without devoting days and sometimes weeks of 
evidence and argument to claims that are in any event hopeless.  The same 
applies to judges and juries, whose attention is focused where it should be — 
on claims that have a reasonable chance of success.  The efficiency gained by 
weeding out unmeritorious claims in turn contributes to better justice.  The 
more the evidence and arguments are trained on the real issues, the more 
likely it is that the trial process will successfully come to grips with the parties’ 
respective positions on those issues and the merits of the case. 

Valuable as it is, the motion to strike is a tool that must be used with care.  The 
law is not static and unchanging.  Actions that yesterday were deemed 
hopeless may tomorrow succeed.  […] The history of our law reveals that often 
new developments in the law first surface on motions to strike or similar 
preliminary motions, like the one at issue in Donoghue v. Stevenson.  
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Therefore, on a motion to strike, it is not determinative that the law has not yet 
recognized the particular claim.   The court must rather ask whether, assuming 
the facts pleaded are true, there is a reasonable prospect that the claim will 
succeed.  The approach must be generous and err on the side of permitting a 
novel but arguable claim to proceed to trial.  [citations omitted] 

 
[11]      Leave to amend a claim will not be permitted when it is plain and obvious 

that no tenable cause of action is possible on the facts alleged: Conway 

v. L.S.U.C., 2016 ONCA 72 at para. 16.  

Position of the Parties 

[12]      The Defendants submit that the Amended Statement of Claim fails to 

plead the requisite elements to support a breach of contract claim against them.  

Their argument is two-fold.  First, they submit that the Board’s effort to seek a 

review of the Plaintiff’s initial entitlement decision by the Workplace Safety and 

Insurance Board (“WSIB”) (i.e., by filing an Intent to Object) under the Workplace 

Safety and Insurance Act, 1997, S.O. 1997, c.17, Sch. A, as amended (“WSIA”), 

was not a breach of contract because the WSIA expressly prohibits parties from 

contracting out of the statutory scheme.  They further submit that Chief Larkin’s 

affidavit cannot form the basis of a claim for breach of contract as it was 

prepared for use in a court proceeding and is subject to absolute privilege.  

[13]      The Plaintiff relies on the Resignation Agreement as the contractual basis 

for her claim.  By commencing a review or appeal of her initial entitlement 

decision by the WSIB for statutory workplace insurance benefits, the Plaintiff 
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claims that the Defendants breached the terms of their settlement agreement 

with her.  She further alleges that Chief Larkin’s affidavit was made without 

regard to the confidentiality term under the Retirement Agreement as pleaded in 

the Amended Statement of Claim, and relies on this in further support of her 

breach of contract claim.   

Analysis 

[14]      As the Plaintiff’s action is for a breach of contract, the claim must prove: 

(i) the existence of a contract with the Defendants; and (ii) a breach of the 

contract; Mars Canada Inc. v. Bemco Cash & Carry Inc., 2018 ONCA 239 at 

para. 32.   

[15]      The Amended Statement of Claim pleads the Resignation Agreement as 

the underlying basis for the claim.  Paragraph 5 of the claim pleads the 

confidentiality clause under the Resignation Agreement, and paragraph 6(a) 

pleads an excerpt of the Resignation Agreement by which the Board broadly 

agreed to release and forever discharge the Plaintiff “from any and all actions, 

causes of action, complaints, applications and appeals …” Paragraph 6(b) pleads 

a further provision of the Resignation Agreement by which the Defendants 

agreed “not to commence, maintain or continue any action, cause of action, 

claim, request, complaint, demand or other proceeding, against any person, 
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corporation or entity in which any claim could arise against DONOVAN for 

contribution or indemnity.”   

Claim for breach of contract by commencing a proceeding under the WSIA 

[16]      I am persuaded that the release executed by the Board under the 

Resignation Agreement did not preclude it from participating in the WSIB 

proceedings.  I also find that it is plain and obvious that the claim arising from the 

Board’s effort to review the Plaintiff’s initial entitlement decision by the WSIB has 

no reasonable prospect of succeeding.  

[17]      The Amended Statement of Claim pleads that the terms of the 

Resignation Agreement include a release in favour of the Plaintiff against “any 

and all actions, causes of action, complaints, applications, [and] appeals,” among 

other things, as well as a further agreement “not to commence any action, cause 

of action or claim, request, complaint, demand or other proceeding against any 

person corporation or entity in which any claim could arise against the Plaintiff for 

contribution or indemnity.” The Plaintiff relies on these terms under the 

Resignation Agreement for her breach of contract claim against the Defendants 

for submitting an appeal of her initial entitlement decision by the WSIB on 

January 11, 2018.   

[18]      The Defendants submit that the Board’s review of the Plaintiff’s initial 

entitlement decision by the WSIB could not have led to any kind of finding of 
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liability or obligation owed by the Plaintiff. Absent any fraud or misrepresentation, 

which is not alleged here, the Defendants submit that the WSIB will not pursue a 

recovery of benefits from a worker if it reverses a previous decision that granted 

the worker entitlement to benefits; WSIB Policy 19-08-04: Recovery of Benefit-

Related Debts, at pp. 1, 3 and 4; Decision No. 1658/02, 2002 WSIA 2718 at 

para. 20.  Accordingly, the Defendants submit that the Board’s review of the 

initial entitlement decision did not implicate the term under the Resignation 

Agreement by which the Board agreed to not commence a proceeding in which a 

claim could arise against the Plaintiff for contribution or indemnity.  

[19]      Assuming that the Defendants’ view accurately reflects the policy intent 

of the above-mentioned WSIB Policy and its interpretation by the appeals 

tribunal, it still remains uncertain (albeit in a remote sense) as to whether the 

Plaintiff may, at some future time, incur a potential claim for contribution or 

indemnity based on some aspect of the Board’s review of her initial entitlement 

decision.  To definitively say otherwise would necessarily call for speculation as 

to future events and cause the decision to fall outside the plain and obvious test.   

[20]      Moreover, the Amended Statement of Claim also pleads a much broader 

release by the Board under the Resignation Agreement to release the Plaintiff 

from “any and all … complaints, applications and appeals.”  On a plain reading of 

this term on its face, it seems at least arguable that it captures the Board’s review 

of the WSIB’s initial entitlement decision, as the Plaintiff’s submits.  She also 
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notes that the Board sought a review of her initial entitlement decision by the 

WSIB several months after it executed the Resignation Agreement.  

[21]      Despite the foregoing, I accept that the Resignation Agreement cannot 

prevent the parties from participating in proceedings before the WSIB as parties 

cannot contract out from their rights and obligations under the legislative scheme 

governing workers’ compensation in Ontario.  As explained by Juriansz J.A. for 

the Court of Appeal for Ontario, workplace parties cannot waive their rights and 

obligations under the WSIA as a matter of law:  

I recognize that the courts should exercise extreme caution in interfering with 
the freedom to contract on the grounds of public policy. Considering the 
sweeping overriding of the common law made by workers’ compensation 
legislation and the broad protection it is designed to provide to workers in the 
public interest, it would be contrary to public policy to allow employers and 
workers to contract out of its regime, absent some contrary legislative 
indication.  

 
[22]      Fleming v. Massey, 2016 ONCA 70 at para. 34; leave to appeal to the 

SCC dismissed with costs, 2016 CanLII 33997; citing Ontario (Human Rights 

Commission) v. Etobicoke (Borough), [1982] 1 S.C.R. 202 at 214.  

[23]      The finding by the Court of Appeal in Fleming makes is abundantly clear 

that the release provision under the Resignation Agreement cannot operate to 

preclude the Board, or the Plaintiff for that matter, from exercising rights and 

discharging obligations under the WSIA. As a matter of law, parties cannot 

contract out of the scheme under the WSIA.  Accordingly, it is plain and obvious 
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that the Plaintiff’s claim for breach of contract based on the Board’s effort to seek 

a review of her initial entitlement decision by the WSIB simply fails to disclose a 

reasonable cause of action.   

[24]      In arriving at this finding, I also am mindful of ss. 118(1), (2), (3) and (4) 

of the WSIA which provide the WSIB with exclusive statutory jurisdiction that 

cannot be restrained by a proceeding in court:  

118 (1)  the Board has exclusive jurisdiction to examine, hear and decide all 
matters and questions arising under this Act, except where this Act provides 
otherwise. 

(2)  Without limiting the generality of subsection (1), the Board has exclusive 
jurisdiction to determine the following matters: 

[…] 

2.  Whether personal injury or death has been caused by an accident. 

3.  Whether an accident arose out of and in the course of an employment by a 
Schedule 1 of Schedule 2 employer; 

[…] 

(3)  An action or decision of the Board under this Act is final and is not open to 
question or review in a court. 

(4)  No proceeding by or before the Board shall be restrained by injunction, 
prohibition or other process or procedure in a court or be removed by 
application for judicial review or otherwise in a court.  [emphasis added] 

 
[25]      Of particular note is the strongly worded privative clause at s.118(4) of 

the WSIA that precludes a party from restraining proceedings before the WSIB 

by pursuing a claim or remedy in court; Rodrigues v. Ontario (Workplace Safety 

and Insurance Appeals Tribunal), 2008 ONCA 719 at para. 22.  While the 

legislature cannot completely oust the jurisdiction of the Superior Court, which is 
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derived under s. 96 of the Constitution Act, 1867, I find that s. 118(4) precludes 

the Plaintiff from pursuing her breach of contract claim to restrain the Board from 

taking part in proceedings before the WSIB involving her workers’ compensation 

claim under the WSIA; Castrillo v. Workplace Safety and Insurance Board, 2017 

ONCA 121 at paras. 54-56, 59 and 66.  

Claim for breach of contract by filing affidavit 

[26]      The Defendants argue that it is plain and obvious that the Plaintiff’s claim 

based on Chief Larkin’s affidavit has no reasonable prospect of success.  I agree 

with this.  

[27]      The Amended Statement of Claim pleads that Chief Larkin swore an 

affidavit on December 21, 2017 to defend a class action lawsuit (Court File No. 

CV-17-2346-00) which made allegations alleged of systemic and institutional 

gender-based discrimination and harassment.  Specifically, the claim pleads that 

Chief Larkin attached to his affidavit a chart prepared by the Human Resources 

Division of the police service to show complaints to the Human Rights Tribunal 

that female employees had made in the last five years, together with their status 

or resolution.  The affidavit expressly states that this chart provides non-

identifying information to preserve the identities of the complainants, with the 

exception of the representative class action plaintiff whose complaint to the 

Human Rights Tribunal remained outstanding when the affidavit was sworn.   
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[28]      The claim pleads that the attached chart to Chief Larkin’s affidavit is titled 

“Police Officer initiated Ontario Human Rights Complaints” and lists four (4) 

female officers who are identified as follows:  

a. One female officer is named and the three remaining female officers are 
not. 

b. Of the three-unnamed female officers, two are listed as “Constables” and 
one as “Sergeant.”  

 
[29]      Of the two unnamed “Constables” who are mentioned in the chart, the 

Amended Statement of Claim pleads that one complaint is shown as having had 

been resolved in the following manner:  

i. “SETTLED: - monetary settlement, - withdrawal of OHRT application - voluntary 
resignation.” 

 
[30]      The claim pleads that only one female officer is listed on the chart as 

having “voluntarily” resigned.  By process of elimination, the claim asserts that 

Chief Larkin’s affidavit has the effect of identifying the Plaintiff as she is the only 

female constable employed by the Board over the past five years who had filed a 

human rights complaint and voluntarily resigned.   

[31]      In pleading a breach of contract, the Amended Statement of Claim states 

that Chief Larkin’s public disclosure was not required by law, contained sufficient 

information to identify the Plaintiff, and violated the terms of the Resignation 

Agreement.  
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[32]      The Defendants submit that Chief Larkin’s affidavit does not disclose 

information in breach of the confidentiality term of the Resignation Agreement, 

and thus does not give rise to a reasonable cause of action for breach of 

contract.  According to the Defendants, the Plaintiff’s claim that the affidavit 

contains sufficient information for the plaintiff to be identified is wholly speculative 

and remote at law.  In any event, as Chief Larkin’s affidavit was delivered for use 

in court proceedings, the Defendants submit that it is covered by absolute 

privilege and cannot form the basis of the Plaintiff’s claim for breach of contract.  

They rely on a body of jurisprudence which supports the proposition that 

statements made in the course of a judicial proceeding, including statements in 

pleadings and other documents made for the proceeding, are subject to absolute 

privilege and cannot ground a cause of action.   

[33]      From the information pleaded in the Amended Statement of Claim, I 

recognize that Chief Larkin’s affidavit, on its face, does not directly identify the 

Plaintiff or the other complainants who are mentioned in it.  I accept that the 

references in the affidavit to the four (4) female complainants are oblique and 

anonymized to some degree.  However, given that the pool of female 

complainants is fairly small and features only four members, with one member 

apparently named given her known role as a representative plaintiff in the class 

action, it is unclear to me just how anonymous the remaining three complainants 

actually are to those with some knowledge of the police service.  This may be 
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particularly true in the case of one complainant who is identified in the affidavit as 

having the rank of sergeant.  In the circumstances, it seems less than clear 

whether Chief Larkin’s affidavit sufficiently preserves the Plaintiff’s confidentiality.  

Accordingly, I find that the issue of whether the unnamed reference in Chief 

Larkin’s affidavit is sufficiently capable of identifying the Plaintiff and breaches 

the confidentiality term of the Resignation Agreement remains an open question.   

[34]      Regardless of the foregoing, however, it is clear that Chief Larkin’s 

affidavit was prepared and used in a court proceeding.  Accordingly, I find that 

the affidavit is covered by absolute privilege and cannot support the Plaintiff’s 

claim in breach of contract.   

[35]      Brown J.A. for the Court of Appeal has explained that, “The doctrine of 

absolute privilege contains several basic elements: no action lies, whether 

against judges, counsel, jury, witnesses or parties, for words spoken in the 

ordinary course of any proceedings before any court or judicial tribunal 

recognized by law; the privilege extends to documents properly used and 

regularly prepared for use in the proceedings;” Salasel v. Cuthbertson, 2015 

ONCA 115 at para. 35, citing Amato v. Welsh, 2013 ONCA 258 at para. 34.  In 

determining whether absolute privilege applies to a communication, the analysis 

necessarily focuses on the occasion that the communication is made, not its 

content; Salasel at para. 46.  This immunity extends to any and all causes of 

action, however framed, and is not limited to actions for defamation; Salasel at 
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para. 38, and Samuel Manu-Tech Inc. v. Redipac Recycling Corp., [1999] O.J. 

No. 3242 (C.A.) at para. 20.  A claim based on communications which take place 

during, incidental to, and in the furtherance of a court proceeding is subject to 

absolute immunity; Cook v. Milborne, 2018 ONSC 419 at paras. 17-19. The 

existing doctrine of absolute privilege affords a fulsome immunity that is broadly 

applied to all matters done coram judice, and is unaffected by whether the 

evidence was given in bad faith and actual malice or without justification or 

excuse; Cook at paras. 19-21; Fabian v. Margulies (1985), 53 O.R. (2d) 380 

(C.A.) at para. 9, Lincoln v. Daniels, [1962] 1 Q.B. 237 (C.A.) at 257-8.   

[36]      In view of the foregoing, it is plain and obvious that the Plaintiff’s claim for 

breach of contract arising from Chief Larkin’s affidavit discloses no reasonable 

cause of action.  His affidavit clearly was used in defending a class action in 

court, which the Amended Statement of Claim expressly acknowledges.  To the 

extent that the claim rests on this affidavit, it has no reasonable chance of 

success in law and should not continue; Cook at paras. 21, 32-33 and 57; see 

also Gray Investigations Inc. v. Mitchell, [2007] O.J. No. 1936 (S.C.J.) at paras. 

17-20, and Dooley v. C.N. Weber Ltd. (1994), 19 O.R. (3d) 779 (Gen.Div.).   

[37]      From my review of the Amended Statement of Claim, I further find that 

the pleading is insufficient to establish an independent cause of action against 

the personally-named defendant, Bryan Larkin. The pleading identifies him as the 

Chief of the police service and an employee of the Board.  The claim gives no 
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indication that he acted outside the scope of his employment duties.  While 

recognizing that he swore the affidavit that the Board relied upon in defending the 

class action, the claim does not set out separate facts against him or personal 

interests that are independent from the breach of contract claim against the 

Board.  Rather, the claim against both Defendants is essentially the same.  It was 

the Board, and not Chief Larkin, which was party to the Resignation Agreement, 

although he signed the agreement on behalf of the Board.  As such, and in the 

circumstances of this case, I find that he is protected from personal liability; 

Lussier v. Windsor-Essex Catholic District School Board, [1999] O.J. No. 4303 

(Div. Ct.) at paras. 17-18, citing Normart Management Ltd. v. West Hill 

Redevelopment Co. (1998), 37 O.R. (3d) 97 (C.A.) at 104.  

No Leave to Amend  

[38]      I recognize that leave to amend a pleading should not lightly be withheld; 

Conway v. L.S.U.C., 2016 ONCA 72 at paras. 16-18. However, given the context 

of this case, it is plain and obvious that no tenable cause of action supporting a 

breach of contract claim under the Resignation Agreement is possible.  The 

Amended Statement of Claim essentially frames a tandem breach of contract 

claim by relying on the Defendant’s effort to review the Plaintiff’s initial 

entitlement decision by the WSIB, and by also relying on Chief Larkin’s affidavit 

to defend the class action proceeding.  As explained above, it is plain and 

obvious that these material facts cannot possibly give rise to a breach of contract 
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given the parties’ inability to contract out of the WSIA and the absolute privilege 

that attached to the affidavit.  No opportunity to amend the pleading could alter 

this and realistically preserve the action.  Accordingly, leave to amend is denied.  

Conclusion 

[39]      The Amended Statement of Claim is struck under Rule 21.01(1)(b) 

without leave to amend.   

[40]      The Defendants’ motion to strike was also brought under Rules 

21.01(3)(a) and 21.01(3)(d), respectively.  For the reasons set out above, I am 

satisfied that this motion is fairly and fully disposed of under Rule 21.01(1)(b) 

without the need for recourse to these other grounds.    

[41]      I strongly encourage the parties to agree on costs.  If they are unable, the 

Defendants may deliver cost submissions not to exceed three (3) pages 

(excluding any cost outline and offer(s) to settle) within fifteen (15) days from this 

judgment, followed by the Plaintiff’s cost submissions on the same terms within a 

further fifteen (15) days.  No reply submissions are permitted without leave. 

 
 

___________________________ 
Doi J. 

 
 
Released:  February 21, 2019 
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and Bryan Larkin (Respondents) -Application for Contravention of Settlement —Rule 24
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We are counsel to the Respondents, The Regional Municipality of Waterloo Police Services Board
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unbound copy of each of the following, with accompanying documentation:

(i) the Respondents' Response to a Request for an Order (Form 11); and

(ii) the Respondents' Statement of Delivery (Form 23).

In accordance with the Tribunal's Rules of Procedure, copies of the enclosed documentation have been

sent to the Applicant and counsel for the Waterloo Regional Police Association.

The Respondents request that the Tribunal address the Applicant's Request for an Order During

Proceedings ("RFOP") in the following manner:

1. The Respondents request that the Tribunal dismiss the RFOP forthwith on the basis that:

a. the Applicant's request to amend is untimely, barred by res judicata and/or issue

estoppel, and/or involves allegations that have no reasonable prospect of success; and

b. the Applicant has requested production of documents that are irrelevant to the issues in

dispute and/or protected by legal privilege.
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Filion Wakely Thorup Angeletti ~~P

2. In the alternative, if the Tribunal is not prepared to dismiss the RFOP in its entirety based on the

enclosed written submissions, the Respondents request that the Tribunal schedule an in-person

hearing to receive oral argument on these matters

Please do not hesitate to contact the undersigned should you have any questions regarding the foregoing.

Yours truly,

Donald B
CM/

Enclosures
cc Client

Kelly Donovan (via email)
Waterloo Regional Police Association (Nini Jones via email)
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Tribunal File Number: 2018-33503-S

Name of Applicant: Kelly Donovan

Name of each Respondent: Regional Municipality of Waterloo Police Services Board ("WRPSB") and
Bryan Larkin

1. Your contact information (person or organization responding to the Request)
First (or Given) Name Last (or Family) Name Organization (if applicable)
Donald Jarvis Filion Wakely Thorup Angeletti LLP
Street Number Street Name ApUSuite
333 Bay Street 2500
City/Town Province Postal Code Email
Toronto Ontario M5H 2R2 djarvis@filion.on.ca
Daytime Phone Cell Phone Fax TTY
416-408-5516 416-408-4814

If you are filing this as the Representative (e.g. lawyer) of one of the parties please indicate:

Name of party you act for and are filing this on behalf of: LSUC No. (if applicable)

The WRPSB and Bryan Larkin 28483C

What is the best way to send information to you? ~ Mail ~ Email ~ Fax

(If you check email, you are consenting to the delivery of documents by email.)

Check off whether you are (or are filing on behalf ofl the:

~ Applicant 0 Respondent 0 Ontario Human Rights Commission

0 Other -describe:

2. What are you responding to?

❑ Request for dismissal without full response, Form 2 (go to Question 3)

❑ Request to Intervene, Form 5 (go to Question 3)

❑ Request to Withdraw, Form 9 (go to Question 3)

❑ Request for Summary Hearing, Form 26 (go to Question 3)

~x Request for an Order During a Proceeding, Form 10 (skip Question 3 and go to Question 4)

3. What is your position on the Order requested? (then go to Question 10)

Please see attached Schedule "A".
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4. What are you Responding to? Please check the box that corresponds to what was requested.

❑ Request that applications be consolidated or
heard together

❑ Request to add a party

❑ Request to adjourn
~x Request to amend Application or Response
❑ Request to defer

❑ Request extension of time

❑ Request to re-activate deferred Application
❑ Request for particulars
❑x Request for production of documents

❑ Other, please explain:

5. What is your position on the Order requested?

Please see attached Schedule "A".

6. What is your position on the manner in which the Request for Order should be dealt with?

The Respondents request that the Tribunal dismiss the Request for Order forthwith for the reasons set
out in the attached Schedule "A". In the alternative, if the Tribunal is not prepared to dismiss the
Request for Order in its entirety based on the parties' written submissions; the Respondents request
that the Tribunal schedule an in-person oral hearing.

7. What are the reasons for your Response, including any facts relied on and representations in
support of your Response?

Please see attached Schedule "A".

8. Indicate here whether you rely on any additional facts in your Response.

Please see attached Schedule "A".

9. If you are relying on any documentary evidence in this Response please list below and attach.
You must include with this Response all the documents you are relying on.

Please see attached Schedule "B":
Tab 1 -Redacted Resignation Agreement executed June 8, 2017.
Tab 2 -Access/Correction Request dated August 2, 2018 by Kelly Donovan.
Tab 3 - WRPSB Access to Information letter dated October 1, 2018.
Tab 4 -Decision dated February 21, 2019 by Justice Michael Doi.

SJT011E (2017/01) Page 3 of 4
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I. INTRODUCTION

1. The Regional Municipality of Waterloo Police Services Board (the "WRPSB") and Chief

Bryan Larkin (collectively referred to as the "Respondents") respectfully submit as follows in

response to the Applicant's Request for an Order During Proceedings ("RFOP") to amend her

Application for Contravention of Settlement (the "Application") and to have the Respondents

produce certain documentation in this proceeding.

2. The Tribunal ought to deny the Applicant's RFOP and refuse to exercise its discretion to

allow any of the sought amendments or document production for the following reasons:

(a) The proposed amendments:

(i) should be dismissed for delay;

(ii) amount to an abuse of process and/or are barred by the doctrines of issue

estoppel and res judicata; and/or

(iii) have no reasonable prospect of success; and

(b) The Applicant's production request pertains to documents that are not arguably

relevant to any issue before the Tribunal and/or are subject to legal privilege.

II. THE PARTIES

3. The Organizational Respondent, the WRPSB, is an agency created under the Police

Services Act that is responsible for the provision of adequate and effective police services to the

Regional Municipality of Waterloo (including the cities of Kitchener, Waterloo, and Cambridge).

It oversees the Waterloo Regional Police Service ("WRPS").

4. The Personal Respondent, Bryan Larkin, is the Chief of Police of the WRPS and reports

to the WRPSB. He was appointed to the position of Chief in August 2014..

5. The Applicant, Kelly Donovan, commenced employment with the WRPSB in or around

2010. She held the rank of Constable and, at the time of her resignation, she was assigned to

Administrative Command, Training Branch. She was, at all material times, represented by the

Waterloo Regional Police Association (the "WRPA") in respect of her employment with and

resignation from the WRPSB. At all material times, the Applicant was a bargaining unit

employee covered by the Uniform Collective Agreement between the WRPSB and the WRPA.
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III. FACTUAL BACKGROUND

(a) The Applicant's Initial Human Rights Application and the Settlement Thereof

6. On or about June 6, 2016, the Applicant commenced a Human Rights Application against

the WRPSB, having HRTO File No. 2016-24566-I (the "2016 Application"). The 2016

Application alleged discrimination. in employment with respect to sex and marital status,

contrary to the Human Rights Code (the "Code")

7. Ultimately, the 2016 Application was fully and finally resolved through a confidential

Resignation Agreement executed by the Applicant, the WRPSB, and the WRPA on or about June

8, 2017. In addition to being represented by the WRPA, the Applicant retained and was

represented by independent legal counsel throughout the negotiation of the Resignation

Agreement.

(b) The Applicant's Claim for WSIB Benefits

8. On or about February 24, 2011, the Applicant attended at a gun range at the Ontario

Police College in Aylmer, Ontario, and witnessed another individual shooting himself in the leg.

9. The Applicant subsequently commenced a medical leave of absence in or around

February 2017. During her medical leave, the Applicant was diagnosed with post-traumatic

stress disorder ("PTSD") as a result of the incident she had witnessed at the Ontario Police

College. The Applicant remained off work until she freely and voluntarily resigned her

employment effective June 25, 2017.

10. On April 10, 2017, the Applicant submitted a claim for benefits to the Workplace Safety

and Insurance Board (the "WSIB"). In a decision dated July 12, 2017, WSIB Case Manager Jane

Drake granted the Plaintiff Initial Entitlement (Eligibility for Benefits) and allowed the claim for

healthcare benefits and full loss of earnings (LOE) benefits from February 27, 2017 to June 24,

2017 (the "Initial Entitlement Decision").

11. On or about January 11, 2018, the WRPSB filed an Intent to Object form (along with

accompanying submissions) with the WSIB to request a review of the Initial Entitlement

Decision. Following its review of the claims file, the WSIB re-affirmed the Initial Entitlement



Decision on August 3, 2018. Since then, the WRPSB has taken no steps to initiate any further

WSIB reviews of the Initial Entitlement Decision.

(c) The Applicant's Civil Action

12. On or about May 9, 2018, the Applicant filed a Statement of Claim with the Ontario

Superior Court of Justice (the "Court"), having Court File No. CV-18-00001938-0000 (the "Civil

Action"). The Civil Action claimed against the Respondents damages for breach of contract and

punitive, exemplary and/or aggravated damages for the same allegations raised in the instant

Application.

13. On or about June 7, 2018, the Respondents filed a Notice of Motion on the grounds that,

inter alia, the Applicant's Civil Action failed to disclose a reasonable cause of action.

14. The Applicant amended her Statement of Claim on January 16, 2019 to include the

allegation that the Respondents had breached the Resignation Agreement when the WRPSB

submitted its Intent to Object form to the WSIB.

15. The Respondents' dismissal motion was heard by the Court on February 13, 2019.

16. By decision dated February 21, 2019, Mr. Justice Doi struck the Applicant's Amended

Statement of Claim without leave to amend. on the basis that, inter alia, the Applicant's claim for

breach of contract based on the WRPSB's request for a review of the Initial Entitlement Decision

failed to disclose a reasonable cause of action. In particular, Justice Doi held:

...I accept that the Resignation Agreement cannot prevent the
parties from participating in proceedings before the WSIB as
parties cannot contract out from their rights and obligations under
the legislative scheme governing workers' compensation in
Ontario. As explained by Juriansz J.A. for the Court of Appeal for
Ontario, workplace parties cannot waive their rights and
obligations under the WSIA as a matter of law:

I recognize that the courts should exercise extreme caution
in interfering with the freedom to contract on the grounds
of public policy. Considering the sweeping overriding of
the common law made by workers' compensation
legislation and the broad protection it is designed to
provide to workers in the public interest, it would be
contrary to public policy to allow employers and workers to
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contract out of its regime, absent some contrary legislative
indication.

Fleming v. Massey, 2016 ONCA 70 at para. 34; leave to appeal to
the SCC dismissed with costs, 2016 CanLII 33997; citing Ontario
(Human Rights Commission) v. Etobicoke (Borough), [1982] 1
S.C.R. 202 at 214.

The finding by the Court of Appeal in Fleming makes is
abundantly clear that the release provision under the Resignation
Agreement cannot operate to preclude the Board, or the Plaintiff
for that matter, from exercising rights and discharging obligations
under the WSIA. As a matter of law, parties cannot contract out of
the scheme under the WSIA. Accordingly, it is plain and obvious
that the Plaintiff's claim for breach of contract based on the
Board's effort to seek a review of her initial entitlement decision
by the WSIB simply fails to disclose a reasonable cause of action.

Donovan v Waterloo Regional Police Services Board, 2019 ONSC 1212, at paras
21 to 23 ("Donovan").

(d) The Applicant's Freedom of Information Request

17. On or about August 2, 2018, the Applicant submitted an Access/Correction Request

under the Municipal Freedom of Information and Protection of Privacy Act (the "FOI Request")

to the WRPSB requesting the following records:

Copies of all incoming and outgoing email communication sent by
and to gary.melanson@wrps.on.ca, virginia.torrance@wrps.on.ca
and bryan.larkin@wrps.on.ca where the name "Kelly Donovan"[,]
"K. Donovan"[,] "Ms. Donovan"[,] or "Donovan" is contained in
the subject or content of the communication, between the dates of
May 4, 2016, and August 2, 2018.

18. By letter dated October 1, 2018, the WRPSB's Access to Information Unit denied the

Applicant's FOI Request. The Applicant was informed that, inter alia, the correspondence

among Gary Melanson, Virginia Torrance, and Bryan Larkin was statutorily excluded from

disclosure and subject to solicitor-client privilege and/or litigation privilege.

(e) The Instant Application and the Applicant's RFOP

19. On or about July 27, 2018, the Applicant commenced the instant Application alleging a

breach of the Resignation Agreement as a result of an affidavit sworn by Chief Larkin in a

proposed class action lawsuit (subsequently dismissed by Madam Justice Baltman on July 13,



2018) commenced by current and former employees of the WRPS and their family members.

The Plaintiff was not a class member of the class action.

20. On February 19, 2019, the Applicant filed the instant RFOP with the Tribunal. The RFOP

seeks an order allowing the Applicant to amend the Application to include the WRPSB's

submission of an Intent to Object form as an alleged violation of the Resignation Agreement.

Paragraph 12 of Schedule "A" to the RFOP also sets out the following request for production:

The Applicant requests that the Respondents produce all internal
Waterloo Regional Police Service communication, emails, BBM
messages, written communication, between the following parties
pertaining to her employment or resignation in any form
whatsoever from the period between May, 2016, and July , 2018:

a. Bryan Larkin
b. Gary Melanson
c. Virginia Torrance

21. Notably, the proposed amendments to the Application are substantively identical to the

amendments made to the Applicant's Statement of Claim on January 16, 2019. Similarly, the

Applicant's request for production is substantively identical to the FOI Request.

IV. RESPONSE TO THE APPLICANT'S REQUEST TO AMEND

(a) Applicable Legal Principles for Amendment of an Application

22. Pursuant to Rule 1.7(c) of the Tribunal's Rules of Procedure, the Tribunal may exercise

its discretion to allow any filing to be amended in order to provide for the fair, just and

expeditious resolution of any matter before it.

23. In Odell v Toronto Transit Commission, 2001 CanLII 26210 (ON HRT), the Boaid of

Inquiry set out criteria for determining whether to exercise discretion to amend an application:

• Whether the amendment would occasion actual prejudice to the other party;

• Fairness;

• The conduct of the party seeking the amendment; and

• The impact of the proposed amendment on the course of the hearing and any other

parties.
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24. The Tribunal has also noted that it will consider the stage at which a request is made, the

nature of the amendment, and the existence of any apparent prejudice: Dube v Canadian Career

College, 2008 HRTO 336; Wozeilek v 7-Eleven Canada, 2009 HRTO 926.

25. Furthermore, the Tribunal has recognized that it is unfair to permit an applicant to amend

an application to add an allegation that has no reasonable prospect of proving: Quiku v Young

Women's Christian Association of Greater ToNonto, 2012 HRTO 202 at para 31.

26. In deciding whether an application has a reasonable prospect of success, the Tribunal

must consider whether there is a reasonable prospect that an applicant has evidence that would

allow them to prove their case on a balance of probabilities: Dabic v Windsor Police Service,

2010 HRTO 1994 at paras 8-10.

27. The Respondents request that the Tribunal refuse to exercise its discretion to allow the

Applicant's proposed amendments for the following reasons.

(b) The New Allegation Raised by the Applicant Is Untimely

28. The Applicant's proposed amendments should be dismissed for untimeliness.

29. Section 45.9(3) of the Code provides asix-month limitation period for filing an

application for contravention of settlement with the Tribunal:

45.9(3) If a settlement of an application made under section 34 or
35 is agreed to in writing and signed by the parties, a party who
believes that another party has contravened the settlement may
make an application to the Tribunal for an order under subsection

~g)~
(a) within six months after the contravention to which
the application relates; or

(b) if there was a series of contraventions, within six
months after the last contravention in the series.

[Emphasis added]

30. Under section 45.9(4) of the Code, the Tribunal has jurisdiction to consider late

applications for contravention of settlement only if the delay in filing the application was

incurred in good, faith and that no substantial prejudice would result:



45.9(4) A person may apply under subsection (3) after the expiry
of the time limit under that subsection if the Tribunal is satisfied
that the delay was incurred in good faith and no substantial
prejudice will result to any person affected by the delay.

[Emphasis added]

31. When determining. if an applicant's delay was incurred in good faith, the Tribunal has

placed a high onus on the applicant to provide a reasonable explanation for the delay: Freitag v

Penetanguishene (Town), 2012 HRTO 1644 ("Freitag") at paras 5-7; Young-Chin v PJ O'Brien

Irish Pub and Restaurant, 2013 HRTO 1421 ("Young-Chin") at paras 6-8; Fox Estate v

Mackenzie Health, 2017 HRTO 1129 ("Fox Estate") at para 18; Tiwana v Ontario Lottery and

Gaming Corporation, 2018 HRTO 483 ("Tiwana") at paras 16-17.

32. The Tribunal has also adopted the following considerations from Miller v Prudential

Lifestyles Real Estate, 2009 HRTO 1241, in respect of an applicant's onus to prove that his/her

delay in filing an application for contravention of settlement was incurred in good faith:

[24] In my view, where an applicant seeks to establish that a
delay in filing an application was "incurred" in good faith, the
apUlicant must show something more than simply an absence
of bad faith. Otherwise, there would be little meaning to the
statutory limitation period. The Code requires a person who
wishes to pursue a claim of discrimination to bring the claim
forward by filing an Application within one year of the alleged
incident, or where there is a series of incidents, within one year of
the date of the last incident. This is a mandatory provision, subject
only to section 34(2). The mandatory one-year Limitation period
is consistent with the policy objective, expressed elsewhere in
the Code, that human rights claims should be dealt with
expeditiously. Thus, the Code requires an individual to act
with all due diligence, and file their application within one
year,- when they may seek to pursue a human rights claim.

[Emphasis added]

See, for example: Freitag at para 6; Young-Chin at paras 7-8; Tiwana at para 16.

33. The Tribunal has routinely held that it does not have to make a determination regarding

substantial prejudice from delay if the applicant has not shown that his/her delay was incurred in

good faith: Fox Estate at Para 20; Esanu v Georgetown Non-Contact Hockey League, 2009

HRTO 579 at para 16.
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34. The Applicant alleges that the Resignation Agreement was breached when the WRPSB

submitted a Intent to Object form to the WSIB on or about January 11, 2018, and seeks to amend

her Application to include this alleged breach. Clearly, however, the Applicant became aware of

the WRPSB's filing of the Intent to Object form as early as August 14, 2018 (the date of the

WSIB letter addressed to the Applicant) or no later than August 18, 2018 (the date specified by

the Applicant in paragraph 4 of Schedule "A" to the RFOP). Assuming, for argument's sake,

section 45.9(3) of the Code applies to the amendment of a contravention of settlement, the

Applicant was required to amend her Application by February 14, 2019 or February 18, 2019 at

the latest. The amendment sought by the Applicant is therefore untimely.

35. Moreover, the Respondents respectively submit that an amendment must be submitted as

soon as reasonably practicable following an applicant first becoming aware of the incident giving

rise to the amendment. The Respondents' motion in the Civil Action was filed on or about June

7, 2018 with a returnable date of February 13, 2019. Accordingly, when the Applicant learned in

August 2018 that the WRPSB had filed an Intent to Object form, she already knew that the

Respondents' motion was returnable on February 13, 2019 and that the disposition of the

Respondents' motion would be sometime after that. Despite this knowledge, the Applicant failed

to take any steps whatsoever to forthwith seek leave to amend her Application.

36. In addition, as acknowledged in paragraph 8 of Schedule "A" to the RFOP, the Applicant

amended her Statement of Claim in the Civil Action on or about January 16, 2019 to include the

WRPSB's Intent to Object form as an alleged breach of the Resignation Agreement. This fact,

alone, underscores that the Applicant was more than capable of filing her request to amend in a

timely manner.

37. Finally, the RFOP fails to advance any reasonable or sufficient explanation at law for the

Applicant's failure to "act with all due diligence" in the pursuit of her allegations against the

Respondents. At its highest, the explanation put forward by the Applicant for breaching the

mandatory time limit is that she was awaiting the outcome of the Respondents' dismissal motion

brought in respect of the Applicant's Civil Action.

38. It is trite law that the Applicant's decision to pursue her allegations in a civil proceeding

does not excuse her failure to properly preserve her rights before the Tribunal in a timely

manner. The Tribunal has consistently held that an applicant's efforts to pursue his/her rights in
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another forum, without more, cannot justify delay in filing an application with the Tribunal under

section 34 or 35 of the Code: Bounpraseuth v York University, 2016 HRTO 374 at paras 11-13;

Richards v Ryerson University, 2015 HRTO 1210 at paras 19-21; Huo v University of Western

Ontario, 2012 HRTO 198 at paras 18-20; Gagne v Maximum Mining, 2010 HRTO 689 at para

12.

39. The Tribunal explained its reasons for disregarding other legal proceedings when

assessing delay in CartieN v Northeast Mental Health Centre, 2009 HRTO 1670 ("Cartier") at

para 23, as follows:

[23] Having carefully considered this matter, I am not satisfied
that the delay incurred in filing the Application in this case was
incurred in good faith. The applicant essentially submits that the
delay was incurred because she was waiting to see how other legal
proceedings would unfold before she ascertained how to pursue
her rights under the Code. However, the applicant could have filed
a timely Application under the Code while she continued to pursue
her statutory and contractual rights at the OLRB and at
arbitration. Although the Tribunal may defer consideration of
Applications where legal proceedings are ongoing in other fora
relating to the same facts and issues as the Application, by filing
timely Applications under the Code, even while other
proceedings are on~oin~, applicants ensure that they will not
be prevented from applvin~ to the Tribunal on the basis of
delay. Waiting for other legal proceedings to conclude before
pursuing one's rights under the Cole will generally not
constitute a valid explanation for delay in filing an Application.

[Emphasis added]

40. The Respondents submit that untimely allegations under section 45.9(3) of the Code

should be treated consistent with the approach articulated by the Tribunal in Cartier. There is no

policy reason why the same principles ought not to apply to the time limits prescribed in section

45.9 of the Code.

41. As the Applicant has clearly failed to meet the high onus that the Tribunal has placed on

applicants to provide some reasonable explanation for their delay, there is no basis for the

Tribunal to accept or consider the Applicant's untimely allegations.
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(c) The Proposed Amendments Constitute an Abuse of Process and Are Barred by the
Doctrines of Res Judicata and/or Issue Estoppel

42. The Applicant's request to amend is an improper attempt to re-litigate an issue that has

already been decided by the Court. Such re-litigation of issues is barred by the doctrines of issue

estoppel and/or res judicata.

43. Res judicata (also known as `cause of action estoppel') prevents an applicant from

pursuing a matter that was or should have been the subject matter of a previous proceeding. The

required elements of res judicata are well-established and consist of the following (Erschba~ner

v Wallster, 2013 BCCA 76 at para 15):

(a) There must be a final decision of a court of competent jurisdiction in the prior

action;

(b) The parties to the subsequent litigation must have been parties to or in privy with

the parties to the prior action;

(c) The cause of action, in the prior action must not be separate and distinct; and

(d) The basis of the cause of action and the subsequent action was argued or could

have been argued in the prior action if the parties had exercised reasonable

diligence.

44. Issue estoppel is a branch of the doctrine of res judicata that bars the re-litigation of

issues that have been determined in prior proceedings. As stated in Howden v Ontario

(Transportation), 2011 HRTO 1280 at para 16, the following criteria must be met for issue

estoppel to apply:

(a) The same questions are being decided in both proceedings;

(b) The judicial decision which is said to create the estoppel is a final decision; and

(c) The parties, or their privies, are the same.

45. The principles underlying the doctrines of issue estoppel and res judicata are enshrined in

section 45.1 of the Code, which permits the Tribunal to dismiss an application in whole or in part

where another proceeding as appropriately dealt with the substance of the application.
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46. For the purposes of exercising its discretion under section 45.1, the Tribunal will assess

whether the applicant had a full and fair opportunity to have the allegations of their human rights

claim considered by an adjudicator, and not whether the applicant received the result and remedy

that they were seeking: Noble v York University, 2009 HRTO 1201 at para 31. Further, the

Tribunal will regard the substance of a human rights application to be essentially the same as the

substance of another proceeding where the factual underpinnings of the allegations in the

application are the same as the allegations raised in the other proceeding and where these factual

underpinnings form a necessary component of establishing the allegations in the application:

Levkivska v Peel Condominium CoNporation No 231, 2016 HRTO 270 at para 26.

47. The Respondents submit that the Applicant is estopped from pursuing the allegations

raised in the proposed amendments to her Application, on the following bases:

(a) The Court had competent jurisdiction over the issue of whether the Applicant's

Civil Action disclosed a reasonable cause of action.

(b) The issue raised in the Applicant's proposed amendments is whether the WRPSB

breached the Resignation Agreement when it filed an Intent to Object form with

the WSIB. The exact same question and facts were put before the Court in the

Civil Action.

(c) The Court determined that the Applicant's Amended Statement of Claim failed to

disclose a reasonable cause of action and, on that basis, struck the Civil Action

without leave to amend. In particular, the Court held that "the release executed by

the [WRPSB] under the Resignation Agreement did not preclude it from

participating in the WSIB proceedings". The Court's decision fully disposed of

the Applicant's claim and was, therefore, a final decision in the Civil Action.

(d) The parties to the Civil Action were the same as the parties to the Application.

(e) It would be prejudicial to the Respondents to have to re-litigate issues that were

fully and finally resolved by the Court.

48. In short, the Applicant's request to amend should be dismissed on the basis that the issue

is res judicata and/or issue estopped. The issue of whether the WRPSB's filing of an Intent to
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Object form constitutes a breach of the Resignation Agreement was fully and finally decided by

Justice Doi in his decision dated February 21, 2019: Donovan at paras 16-25. The Applicant

should not be permitted to re-litigate this alleged breach of the Resignation Agreement before the

Tribunal

(d) The New Allegation Has No Reasonable Prospect of Success

49. The Respondents submit that the allegation set out in the Applicant's proposed

amendments has no reasonable prospect of success. The release executed by the WRPSB under

the Resignation Agreement cannot constitute a waiver of the WRPSB's rights under the

Workplace Safety and Insurance Act, 1997 (the "WSIA"). Put differently, the WRPSB's filing of

an Intent to Object form cannot be construed as a contravention of the Resignation Agreement.

50. As held by the Ontario Court of Appeal in Fleming v Massey, 2016 ONCA 70 at para 34,

workplace parties cannot contract out of their rights and obligations under workers'

compensation legislation:

I recognize that the courts should exercise extreme caution in
interfering with the freedom to contract on the grounds of public
policy. Considering the sweeping overriding of the common law
made by workers' compensation legislation and the broad
protection it is designed to provide to workers in the public
interest, it would be contrary to public policy to allow
employers and workers to contract out of its regime, absent
some contrary legislative indication.

[Emphasis added]

See also: Donovan at para 21; WSIA, s.16.

51. The inability of workplace parties to contract out of the WSIB regime is underscored by

the strongly-worded privative clauses at sections 118(4) and 123(5) of the WSIA, which

expressly state that proceedings before the WSIB and the Workplace Safety and Insurance

Appeals Tribunal shall not be restrained "by injunction, prohibition or other process or procedure

in a court or be removed by application for judicial review or otherwise into a court".

52. The Applicant's proposed amendments would effectively revise the Application to

include an allegation with no reasonable prospect of success. To allow the amendment would
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force the parties to argue an unmeritorious claim, and unfairly and unnecessarily lengthen the

instant proceeding. Accordingly, the Tribunal ought to deny the Applicant's request to amend.

V. RESPONSE TO THE APPLICANT'S REQUEST FOR PRODUCTION

(a) Applicable Legal Principles for Production of Documents.

53. The Tribunal approach to pre-hearing production requests was explained in McKay v

Toronto Police Services Board, 2009 HRTO 1220 at pars 12 and 13:

The threshold test for disclosure at the pre-hearing stage of a
human rights proceeding is "arguable relevance", which requires
that there be some relevance between the sought-after materials)
and the subject matter of the complaint. The party seeking
production must demonstrate a nexus between the information
or document sought and the facts or issues in dispute before
the Trihnnal

The first step in determining what is relevant is the identification
of the cause of action's facts and the surrounding substantive
law. A nexus may be established if the sought-after information
goes to prove or disprove a fact or issue in dispute or provides an
inferential link to support a theory of the case or line of defence. If
the materials sought meet this threshold standard of "arguable
relevance", the Tribunal must next consider whether there any
other issues or concerns, such as privilege or privacy, which

may require a determination of terms and conditions upon
which production may be ordered. Further, a finding that a
document is arguably relevant for production does. not mean that
such information will necessarily be admissible as evidence at the
hearing on the merits.
[Emphasis added; citations omitted]

54. The Applicant's production request both fails to meet the threshold of arguable relevance

and encompasses documents that are protected by legal privilege. Accordingly, the Respondents

submit the Tribunal ought to deny the Applicant's request for production.

(b) The Applicant Has Not Demonstrated a Nexus between the Documents Sought and
the Issues before the Tribunal

55. The Applicant's production request is overly broad and put forward in a bald and

declaratory manner. No attempt is even made to proffer an explanation or rationale for this

request. In all of the circumstances, the Applicant's production request must be characterized as

an improper ̀ fishing expedition'.
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56. Paragraph 12 of Schedule "A" to the RFOP contains simply a blanket request for "all

internal Waterloo Regional Police Service communication, emails, BBM messages, written

communication, between [Bryan Larkin, Gary Melanson, and Virginia Torrance] pertaining to

[the Applicant's] employment or resignation in .any form whatsoever from the period between

May, 2016, and July, 2018".

57. With respect,- even an assertion of ̀arguable relevance' is speculative and tenuous at best.

The RFOP makes no mention of the facts, issues, case theories, or lines of defence that the

Applicant purports to prove or disprove using these documents. The scope of the Applicant's

production request (i.e. May 2016 to July 2018) is wholly unrelated to the timeframe at issue —

namely, January 2018 when the WRPSB filed its Intent to Object form with the WSIB.

58. Notably, the Tribunal has held that an applicant's mere assertion that documents are

relevant to a human rights application is insufficient to establish that the documents are arguably

relevant to the application. In Ihasz v Ontario (Revenue), 2013 HRTO 2112, the applicant

requested the production of 2,001. emails from 2009 to 2013 that contained his name. He had

previously submitted a request under the Freedom of Information and Protection of Privacy Act

in attempt to access to the same documents, but the respondent had only disclosed around one-

third of the emails after finding that the other two-thirds were statutorily exempt from disclosure.

The applicant told the Tribunal that he was confident that the emails to which he was not granted

access were relevant to the issues raised in his human rights application. However, the Tribunal

held that the applicant's bare assertion. that he was confident that the documents were relevant

was insufficient to establish that the documents could prove or disprove issues in dispute in his

application (at para 8).

59. Notably, the production request in the Applicant's RFOP is substantively identical to the

FOI Request to which the WRPSB responded on October 1, 2018. The Applicant has already

been provided with the documents that were responsive to her FOI Request, and her attempt to

use the Tribunal's procedures to re-open the FOI Request amounts to an abuse of process.

60. In the Respondents' respectful submission, the absence of any demonstrable nexus

between the requested documents and the subject matter of the RFOP precludes the Tribunal

from countenancing this production request.
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(c) The Documents Requested by the Applicant Are Protected by Legal Privilege

61. Even if the documents sought by the Applicant are .arguably relevant to the Application

(which is categorically denied), legal privilege attaches to all of the documents and their

production cannot be compelled by the Tribunal.

62. Section 5.4(2) of the Statutory Powers Procedure Act (the "SPPA") expressly prohibits

Ontario administrative tribunals, including the Tribunal, from requiring the disclosure of

privileged information:

Disclosure

5.4 (1) If the tribunal's rules made under section 25.1 deal with
disclosure, the tribunal may, at any stage of the proceeding before
all hearings are complete; make orders for,

(a) the exchange of documents;

(b) the oral or written examination of a party;

(c) the exchange of witness statements and reports of expert witnesses;

(d) the provision of particulars;

(e) any other form of disclosure.

Other Acts and regulations

(1.1) The tribunal's power to make orders for disclosure is subject
to any other Act or regulation that applies to the proceeding.

Exception, privileged information

(2) Subsection (1) does not authorize the making of an order
requiring disclosure of privileged information.

[Emphasis added]

63. In light of the prohibition in section 5.4(2) of the SPPA, the Tribunal has consistently

held that it is barred from ordering production of any documents that fall under legal privilege:

Singh v University of Toronto ("Singh"), 2010 HRTO 1873 at paras 5-6; Santonato v United

Food and Commercial Workers, 2009 HRTO 1858 at pass 6-7; Visconti vGreat-West Life

Assurance Company, 2010 HRTO 338 at Para 6; Barkley v Laurentian University ("Barkley"),

2015 HRTO 814 at para 10.
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64. It is trite law that solicitor-client privilege and/or litigation privilege may attach to any

communication between a client and their lawyer, including in circumstances involving

communications between an organization's members and in-house counsel, which entails the

seeking or giving of legal advice and which is intended to be confidential. The protections

afforded by solicitor-client privilege are near absolute. These principles were clearly explained

by the Supreme Court of Canada in Pritchard v Ontario (Human Rights Commission), 2004 SCC

31 at paras 16-21:

Generally, solicitor-client privilege will apply as long as the
communication falls within the usual and ordinary scope of the
professional relationship. The privilege, once established, is
considerably broad and all-encomnassin~...

...The privilege is jealously guarded and should only be set aside
in the most unusual circumstances; such as a genuine risk of
wrongful conviction.

[...]

Where solicitor-client privilege is found, it applies to a broad range
of communications between lawyer and client as outlined
above. It will apply with equal force in the context of advice
given to an administrative board by in-house counsel as it does
to advice given in the realm of private law. If an in-house
lawyer is conveying advice that would be characterized as
privileged, the fact that he or she is "in-house" does not remove the
privilege, or change its nature.
[Emphasis added]

See also: Singh at para 6; Barksey at Para 10.

65. Litigation privilege may attach to any communications that are created for the dominant

purpose of litigation, regardless of whether the parties to the communication have a solicitor-

client relationship: Blank v Canada (Minister of Justice), 2006 SCC 39 at paras 27, 59-60

("Blanl~'). Once established, litigation privilege remains in effect until both the litigation giving

rise to the privilege has ended and no related litigation remains pending or may reasonably be

apprehended: Blank at para 38.

66. As stated previously, the Applicant has requested production of communications between

Bryan Larkin, Gary Melanson, and Virginia Torrance. Mr. Melanson and Ms. Torrance act as in-
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house counsel for the WRPSB and, as such, their communications with other members of the

WRPSB, including any communications exchanged with Chief Larkin, are captured by solicitor-

client privilege.

67. Moreover, to the extent that the requested communications pertain to ongoing litigation

involving the WRPSB, the requested documents are also subject to litigation privilege. A

substantial portion of the Applicant's production request relates to the period post-dating her

resignation from employment and the execution date of the Resignation Agreement. Any

communications among Mr. Melanson, Ms. Torrance, and Chief Larkin pertaining to this period

reasonably relate to and were prepared for the various legal proceedings between the Applicant

and the Respondents, including the two proceedings that remain ongoing before the Tribunal.

68. The Respondents respectfully submit that the Applicant's request for the production of

privileged documents must be rejected. The Tribunal does not have the authority to compel the

disclosure of privileged communications contrary to the longstanding common law traditions

that protect privileged information.

VL CONCLUSION

69. The Respondents request that the Tribunal dismiss the Applicant's RFOP for the

following reasons:

(a) The Applicant's proposed amendments are untimely, amount to an abuse of

process, and/or have no reasonable prospect of success; and

(b) The Applicant's production request pertains to documents. that are irrelevant to

the issues before the Tribunal and/or subject to legal privilege.

70. The Respondents reserve the right to file such further information, documentation and/or

legal authorities, and to advance any legal argument or factual position not pleaded herein, as

appears necessary.

ALL OF WHICH IS RESPECTFULLY SUBMITTED
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~ '~ Police Service
~' ,',~~ 'PeopleHefpingPeople" Municipal Freedom of Information anct Protection of Privacy Act

`; -:1>.~ Please PRINT Please PRINT

Please Note:
• A $5.00 application fee is required for all requests. Additional processing fees may apply.
• This Access/correction Request will be processed in accordance with the time {fines set out in the Municipal

Freedom of Information and Protection of Privacy Act (M~IPPA) and Ftegtdations. The time line to respond to
your inquiry begins with the receipt ofi the $5.00 application fee.

~ ~ ~ j • t • t t ! ' 1

Request for: Name of Institution request made to:
Access to Information Unit

p Access to General Records Waterloo Regional Police Service
~ Access #o Qwn Persona! Information PO Box 3070
❑ Correction to Own Personal Information 200 Maple Grove Road

Cambnd e ON N3H 5M3
If request is for access to, or correction of, own personal records:
i"he last name a eann on the records is Same as below ~r

fVamo Last Name First Name Middle Name
Donovan Kelly Lynn

Date of YY MM DD Contact Telephone Number Can a message be left at this number?
firth 79 01 1 S 5192095721 (QYes ❑ tvo

Number/Unit Street City !'rovince Postal Code
Address 11 Daniel PI Brantford On IV3R1K~i

Detailed description of requested records, personal information or correction of personal information:
(If request is for correction of personal information, please indicate the desired carrec6on and attach any supporting documentation)
Co~i~s of all incoming and outgoing email communication sent by and to
gary.melanson@wrps.on.ca, virginia.torranceC~wrps.on.ca and bryan.larkin@wrps.on.ca where the
name "Kelly Donavan" "K.Donovan" °Ms. Donavan" or "Donavan" is contained in the subject or
content of the communication, between the dates of May 4, 2016, and August 2, 2018.

The records) you requested may contain the personal information of individuals other than yourself.

Do you wish these individuals be con#acted to try and obtain their consent to disclose their information? [] Yes [~ No
If yes, do you consent to our releasing YOUR idenfity to the individuals we contact? ~ Yes [~ No
{You are not required to release your identity under lNFIPPA}

Preferred method of access to records: Signature: Date {YY~MNVDn)
[•] Pick-up 1$!08/02
❑ Mail ~
❑ Examine Originals (on-site only)

Personal information contained on this form is collected under section 17 of the Municipal Freedom of Jnformation and Profecfron of
P»vacy Act and will be used to respond to your request. Questions about this collection should be directed to the Access to
lnformatian Unit at 519-653-7700 extensions 8514 or email foi .wr~s.on.ca. Please visit urwNr.wrps.on~ca far more information.
.,. ~. .~ ~

$5.00 Application Date Received Request Number Comments
Fee Received by: cW~F^~D°>

~. ~~e - ~ ~ ac use-'Z1.~~3 ~~~~"~~1
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~ti:w-t*:

Y ~'` V

y ~~~Y~Y '~r

1 ~i;

P.O. Box 3070
200 Maple Grove Road

Cambridge, Ontario N3H 5M1
519-570-9777

FILE #180679

October 1, 2018

Kelly Donovan
11 Daniel Place
Brantford, Ontario
N3R 1 K6

Dear Ms. Donovan:

am responding to your request for access to information, our file number 180679.

Access is denied to the information requested pursuant to Section 52(3) and 52(4), 7(1)
and 4(1)(b) of the Municipal Freedom of Information and Protection of Privacy Act
(MFIPPA). The sections are outlined below along with further detailed explanation.

Sec 52(3) Subject to subsection (4), this Act does not apply to records collected,
prepared, maintained or used by or on behalf of an institution in relation to
any of the following:

1. Proceedings or anticipated proceedings before a court, tribunal or other
entity relating to labour relations or to the employment of a person by the
institution.

2. Negotiations or anticipated negotiations relating to labour relations or to
the employment of a person by the institution between the institution and
a person, bargaining agent or party to a proceeding or an anticipated
proceeding.

3. Meetings, consultations, discussions or communications about labour
relations or employment-related matters in which the institution has an
interest.

Sec 52(4) This Act applies to the following records:

1. An agreement between an institution and a trade union.

2. An agreement between an institution and one or more employees which
ends a proceeding before a court, tribunal or other entity relating to
labour relations or to employment-related matters.

€~ddr~ss r~t~.~rr~ parr sp~ar~der~c~ tc~ rye€~ N. Larkin, f~i~~ cif i'a4ice ~I~a Ac:~; ~s tc~ (n~c~rmatic~n ~~i~
v~.urrs.r~n.ca



3. An agreement between an institution and one or more employees
resulting from negotiations about employment-related matters between
the institution and the employee or employees.

4. An expense account submitted by an employee of an institution to that
institution for the purpose of seeking reimbursement for expenses
incurred by the employee in his or her employment.

7 (7) Ahead may refuse fo disclose a record if the disclosure wauld reveal
advice or recommendations of an officer or employee of an institution or a
consultant retained by an institution.

4 (1) Every person has a right of access to a record or a part of a record in the
custady or under the control of an institution unless,

(b) the head is of the opinian on reasonable grounds that the request for
access is frivolous or vexatious.

Any and all correspondence including emails of Gary Melanson and Virginia Torrance
are subject to solicitor-client privilege and/or litigation privilege. As well, any and all
correspondence including emails of Chief Larkin with Gary Melanson, Virginia Torrance
or outside counsel are subject to solicitor-client privilege and/or litigation privilege. All of
the above correspondence also falls under section 7(1) of MFIPPA.

Regarding section 52, you are currently engaged in multiple ongoing litigation matters
with the Waterloo Regional Police Services Board, including but not limited to the
following:

a. Kelly Lynn Donovan v. WRPSB and Bryan Larkin, filed in the Ontario
Superior Court of Justice (Court File No. CV-18-00001938-0000);

b. WRPSB v. Kelly Donovan, filed with the Human Rights Tribunal of
Ontario (HRTO File No. 2018-33237-S);K

c. Kelly Donovan v. WRPSB and Bryan Larkin, filed with the Human
Rights Tribunal of Ontario (HRTO File No. 2018-33503-S); and

d. Kelly Donovan Claim for Benefits under the Workplace Safety &
Insurance Act, 1997 (WSIB Claim #30505408).

All of these outstanding legal proceedings are governed by existing document
production procedures. The target of the Access to Informafiion request appears to be
directly targeted at privileged communications (contrary to both common law and
MFlPPA) and is frivolous and vexatious pursuant to section 4(1)(b).

You may contact the Access to Information Unit by phone at 519-570-9777,
extension 8262, or by email at foi(c.~wrps.on.ca, if you have any questions
concerning this decision.

~~,~ c~t~c;s a ~~~;~urn carr~:~~ar~ci~;nc~ tc~ Bryan 1[. (...c~r4~ir~, ~t~i~f of ~'alic~ cta Access ~o lr~forr~~~~r~~ic~n ~~ ~i
usnh~~r.v~r~as.or~.r~



You may wish to check the Information and Privacy Commission website for case law
that supports this decision. The website address is http://www.ipc.on.ca.

You may request a review of this decision by the Information and Privacy
Commissioner, 2 Bloor Street East, Suite 1400, Toronto, Ontario M4W 1A8. You have
thirty (30) days to make this appeal.

In the event you wish to do so, please provide the Commissioner's office with:

1) The file number listed at the beginning of this letter.
2) A copy of this decision letter; and
3) A copy of the original request for information you had sent to this institution (if
available).

In addition, you must send a $10.00 appeal fee to the Commissioner's office. Please
include the fee in your letter of appeal. Appeal fees should be in the form of a cheque,
or money order, payable to the Minister of Finance.

Sincerely,

Paul Cormier
Records Manager and Freedom of Information Coordinator

PC:rc

Address return cr~rresp~ndence tc~ ry~n ~. Larkin, Chief of F'~(i~N~ c1c~ ~~cess to [nfc~rrr~~fiic~r~ Unit
~.nuw.wr~as.cz.c~
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Introduction

[1 ] This is an action for breach of contract. The Plaintiff claims that the

Defendants appealed her claim for workers' compensation benefits and thereby
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breached the terms of a release under a Resignation Agreement they executed

with her. She also claims that the Defendants delivered an affidavit in a separate

court proceeding which identified her, contrary to the confidentiality terms of the

Resignation Agreement.

[2] The Defendants brought this motion under Rules 21.01(1)(b), 21.01(3)(a)

and 21.01(3)(d) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as

amended, to strike the Amended Statement of Claim issued May 4, 2018. For

the reasons that follow, the pleading is struck under Rule 21.01 (1)(b) without

leave to amend.

Background

[3] The Amended Statement of Claim discloses the following.

[4] The Plaintiff is a former police officer who resigned her position with the

Defendant Waterloo Regional Police Services Board ("Board") after executing a

Resignation Agreement on June 8, 2017 with the Board and her collective

bargaining agent, the Waterloo Regional Police Association.

[5] The Amended Statement of Claim refers to the Resignation Agreement

and pleads, among other things, the following provisions:

Except where disclosure is required by law, or where disclosure is to
Donovan's immediate family members or to persons providing professional
financial/legal advice (all of whom agree to be bound by this non-disclosure
and confidentiality clause), the parties undertake and agree that they will keep
the terms and existence of this Resignation Agreement in absolute and strict
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confidence at all times, without time limitation, and not disclose its contents to
any third party, person or entity, For added certainty, and without limiting the
generality of the foregoing, the parties undertake and agree that they will not
publicize, discuss, disclose or communicate in any way with any person, entity
or organization, in any form whatsoever, the contents or terms of all or any parfi
of this Resignation Agreement. If asked, the parties (and anyone subject to the
terms of this non-disclosure and confidentiality clause) will indicate only that all
outstanding matters between the parties were settled to their mutual
satisfaction, the terms of which settlement are strictly confidential.

[...]

THE REGIONAL MUNICIPALITY OF WATERLOO POLICE SERVICES
BOARD [...] does hereby release and forever discharge KELLY DONOVAN
("DONOVAN") from any and all actions, causes of action, complaints,
applications, appeals

[...]

AND FOR THE SAID CONSIDERATION, THE REGIONAL MUNICIPALITY OF
WATERLOO POLICE SERVICES BOARD further agrees not to commence,
maintain, or continue any action, cause of action or claim, request, complaint,
demand or other proceeding, against any person, corporation or entity in which
any claim could arise against DONOVAN for contribution or indemnity.

[6] After the Resignation Agreement was executed, the pleading alleges that

the Defendants breached the terms of the contract.

The Claim

[7] On May 9, 2018, the Plaintiff commenced this action. Her Amended

Statement of Claim seeks damages against the Board and the personally-named

Defendant, Bryan Larkin, Chief of the Waterloo Regional Police Service, and her

reinstatement as a police officer with the Board., for the Defendants' alleged

breach of the Resignation Agreement by: (i) appealing her claim (Claim No.

30505408) for statutory care and benefits to the Workplace Safety and Insurance

Board ("WSIB") arising from a workplace incident; and (ii) delivering an affidavit



sworn by Chief Larkin on December 21, 2017 in a separate court proceeding that

contained information that is said to have disclosed her identity in breach of the

confidentiality terms under the Resignation Agreement.'

[8] The Defendants responded to the claim by delivering a Notice of Motion

dated June 7, 2018 to strike the claim.

The Test under Rule 21.01 (1)(b)

[9] Under Rule 21.01(1)(b), a party may strike all of part of a claim for failing

to disclose a reasonable cause of action. The framework for a Rule 21.01(1)(b)

motion is well established. There is no evidence on a Rule 21.01(1)(b) motion.

The material facts pleaded are deemed to be proven or true, except to the extent

that the alleged facts are patently ridiculous or manifestly incapable of being

proven. The court is entitled to read and rely on the terms of any document

pleaded or incorporated by reference in the claim. As the facts pleaded are the

basis for evaluating the claim's possibility of success, a claimant is not entitled to

rely on the possibility that new facts may turn up as the case progresses. The

novelty of the cause of action is of no concern at this stage of the proceeding,

and the statement of claim must be read generously to allow for drafting

deficiencies. If the claim has some chance of success, it must be permitted to

On or about May 30, 2017, the Board was named as a defendant in a class action. The putative
class members in the class action were current and former employees of the Board and their family
members. The Plaintiff was not a putative class member in the proceeding. On July 13, 2018, Baltman J.
dismissed the class action; Rivers v. Waterloo Regional Police Services Board, 2018 ONSC 4307.
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proceed; R. v. Imperial Tobacco, 2011 SCC 42 at Para. 22; Castrillo v.

Workplace- Safety and Insurance Board, 2017 ONCA 121 at paras. 14 and 15.

[10] To strike a claim under Rule 21.01(1)(b), it must be plain and obvious on

a generous reading that the claim discloses no reasonable cause of action;

Conway v. L. S. U. C., 2016 ONCA 72 at para. 7; Hunt v. Carey Canada lnc.,

[1990] 2 S.C.R. 959 at 980. In Imperial Tobacco, the rationale for this test was

explained (at paras. 17 and 19 to 21):

The Test for Striking Out Claims

A claim will only be struck if it is plain and obvious, assuming the facts pleaded
to be true, that the pleading discloses no reasonable cause of action. Another
way of putting the test is that the claim has no reasonable prospect of success.
Where a reasonable prospect of success exists, the matter should be allowed
to proceed to trial.

[...]

The power to strike out claims that have no reasonable prospect of success is
a valuable housekeeping measure essential to effective and fair litigation. It
unclutters the proceedings, weeding out the hopeless claims and ensuring that
those that have some chance of success go on to trial.

This promotes two goods —efficiency in the conduct of the litigation and
correct results. Striking out claims that have no reasonable prospect of
success promotes litigation efficiency, reducing time and cost. The litigants
can focus on serious claims, without devoting days and sometimes weeks of
evidence and argument to claims that are in any event hopeless. The same
applies to judges and juries, whose attention is focused where it should be —
on claims that have a reasonable chance of success. The efficiency gained by
weeding out unmeritorious claims in turn contributes to better justice. The
more the evidence and arguments are trained on the real issues, the more
likely it is that the trial process will successfully come to grips with the parties'
respective positions on those issues and the merits of the case.

Valuable as it is, the motion to strike is a tool that must be used with care. The
law is not static and unchanging. Actions that yesterday were deemed
hopeless may tomorrow succeed. [...] The history of our law reveals that often
new developments in the law first surface on motions to strike or similar
preliminary motions, like the one at issue in Donoghue v. Stevenson.



Therefore, on a motion to strike, it is not determinative that the law has not yet
recognized the particular claim. The court must rather ask whether, assuming
the facts pleaded are true, there is a reasonable prospect that the claim will
succeed. The approach must be generous and err on the side of permitting a
novel but arguable claim to proceed to trial. [citations omitted]

[11 ] Leave to amend a claim will not be permitted when it is plain and obvious

that no tenable cause of action is possible on the facts alleged: Conway

v. L.S. U. C., 2016 ONCA 72 at para. 16.

Position of the Parties

[12] The Defendants submit that the Amended Statement of Claim fails to

plead the requisite elements to support a breach of contract claim against them.

Their argument is two-fold. First, they submit that the Board's effort to seek a

review of the Plaintiff's initial entitlement decision by the Workplace Safety and

Insurance Board ("WSIB") (i.e., by filing an Intent to Object) under the Workplace

Safety and Insurance Act, 7997, S.O. 1997, c.17, Sch. A, as amended ("WSIA"),

was not a breach of contract because the WSIA expressly prohibits parties from

contracting out of the statutory scheme. They further submit that Chief Larkin's

affidavit cannot form the basis of a claim for breach of contract as it was

prepared for use in a court proceeding and is subject to absolute privilege.

[13] The Plaintiff relies on the Resignation Agreement as the contractual basis

for her claim. By commencing a review or appeal of her initial entitlement

decision by the WSIB for statutory workplace insurance benefits, the Plaintiff
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claims that the Defendants breached the terms of their settlement agreement

with her. She further alleges that Chief Larkin's affidavit was made without

regard to the confidentiality term under the Retirement Agreement as pleaded in

the Amended Statement of Claim, and relies on this in further support of her

breach of contract claim.

Analysis

[14] As the Plaintiff's action is for a breach of contract, the claim must prove:

(i) the existence of a contract with the Defendants; and (ii) a breach of the

contract; Mars Canada Inc. v. Bemco Cash &Carry Inc., 2018 ONCA 239 at

pars. 32.

[15] The Amended Statement of Claim pleads the Resignation Agreement as

the underlying basis for the claim. Paragraph 5 of the claim pleads the

confidentiality clause under the Resignation Agreement, and paragraph 6(a)

pleads an excerpt of the Resignation Agreement by which the Board broadly

agreed to release and forever discharge the Plaintiff "from any and all actions,

causes of action, complaints, applications and appeals ..." Paragraph 6(b) pleads

a further provision of the Resignation Agreement by which the Defendants

agreed "not to commence, maintain or continue any action, cause of action,

claim, request, complaint, demand or other proceeding, against any person,



corporation or entity in which any claim could arise against DONOVAN for

contribution or indemnity."

Claim for breach of contract by commencing a proceeding under the WSIA

[16] I am persuaded that the release executed by the Board under the

Resignation Agreement did not preclude it from participating in the WSIB

proceedings. I also find that it is plain and obvious that the claim arising from the

Board's effort to review the Plaintiff's initial entitlement decision by the WSIB has

no reasonable prospect of succeeding.

[17] The Amended Statement of Claim pleads that the terms of the

Resignation Agreement include a release in favour of the Plaintiff against "any

and all actions, causes of action, complaints, applications, hand] appeals," among

other things, as well as a further agreement "not to commence any action, cause

of action or claim, request, complaint, demand or other proceeding against any

person corporation or entity in which any claim could arise against the Plaintiff for

contribution or indemnity." The Plaintiff relies on these terms under the

Resignation Agreement for her breach of contract claim against the Defendants

for submitting an appeal of her initial entitlement decision by the WSIB on

January 11, 2018.

[18] The Defendants submit that the Board's review of the Plaintiff's initial

entitlement decision by the WSIB could not have led to any kind of finding of
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liability or obligation owed by the Plaintiff. Absent any fraud or misrepresentation,

which is not alleged here, the Defendants submit that the WSIB will not pursue a

recovery of benefits from a worker if it reverses a previous decision that granted

the worker entitlement to benefits; WSIB Policy 19-08-04: Recovery of Benefit-

Related Debts, at pp. 1, 3 and 4; Decision No. 1658/02, 2002 WSIA 2718 at

Para. 2Q. Accordingly, the Defendants submifi that the Board's review of the

initial entitlement decision did not implicate the term under the Resignation

Agreement by which the Board agreed to not commence a proceeding in which a

claim could arise against the Plaintiff for contribution or indemnity.

[19] Assuming that the Defendants' view accurately reflects the policy intent

of the above-mentioned WSIB Policy and its interpretation by the appeals

tribunal, it still remains uncertain (albeit in a remote sense) as to whether the

Plaintiff may, at some future time, incur a potential claim for contribution or

indemnity based on some aspect of the Board's review of her initial entitlement

decision. To definitively say otherwise would necessarily call for speculation as

to future events and cause the decision to fall outside the plain and obvious test.

[20] Moreover, the Amended Statement of Claim also pleads a much broader

release by the Board under the Resignation Agreement to release the Plaintiff

from "any and- all ... complaints, applications and appeals." On a plain reading of

this term on its face, it seems at least arguable that it captures the Board's review

of the WSIB's initial entitlement decision, as fihe Plaintiff's submits. She also
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notes that the Board sought a review of her initial entitlement decision by the

WSIB several months after it executed the Resignation Agreement.

[21] Despite the foregoing, I accept that the Resignation Agreement cannot

prevent the parties from participating in proceedings before the WSIB as parties

cannot contract out from their rights and obligations under the legislative scheme

governing workers' compensation in Ontario. As explained by Juriansz J.A. for

the Court oaf Appeal for Ontario, workplace parties cannot waive their rights and

obligations under the WSIA as a matter of law:

recognize that the courts should exercise extreme caution in interfering with
the freedom to contract on the grounds of public policy. Considering the
sweeping overriding of the common law made by workers' compensation
legislation and the broad protection it is designed to provide to workers in the
public interest, it would be contrary to public policy to allow employers and
workers to contract out of its regime, absent some contrary legislative
indication.

[22] Fleming v. Massey, 2016 ONCA 70 at pars. 34; leave to appeal to the

SCC dismissed with costs, 2016 CanLll 33997; citing Ontario (Human Rights

Commission) v. Etobicoke (Borough), [1982] 1 S.C.R. 202 at 214.

[23] The finding by the Court of Appeal in Fleming makes is abundantly clear

that the release provision under the Resignation Agreement cannot operate to

preclude the Board, or the Plaintiff for thafi matter, from exercising rights and

discharging obligations under the WSIA. As a matter of law, parties cannot

contract out of the scheme under the WSIA. Accordingly, it is plain and obvious
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that the Plaintiff's claim for breach of contract based on the Board's effort to seek

a review of her initial entitlement decision by the WSIB simply fails to disclose a

reasonable cause of action.

[24] In arriving at this finding, I also am mindful of ss. 118(1), (2), (3) and (4)

of the WSIA which provide the WSIB with exclusive statutory jurisdiction that

cannot be restrained by a proceeding in court:

118 (1) the Board has exclusive jurisdiction to examine, hear and decide all
matters and questions arising under this Act, except where this Act provides
otherwise.

(2) Without limiting the generality of subsection (1), the Board has exclusive
jurisdiction to determine the following matters:

[...~

2. Whether personal injury or death has been caused by an accident.

3. Whether an accident arose out of and in the course of an employment by a
Schedule 1 of Schedule 2 employer;

[...]

(3) An action or decision of the Board under this Act is final and is not open to
question or review in a court.

(4) No proceeding by or before the Board shall be restrained by injunction,
prohibition or other process or procedure in a court or be removed by
application forjudicial review or otherwise in a court. [emphasis added]

[25] Of particular note is the strongly worded privative clause at s.118(4) of

the WSIA that precludes a party from restraining proceedings before the WSIB

by pursuing a claim or remedy in court; Rodrigues v. Ontario (Workplace Safety

and Insurance Appeals Tribunal), 2008 ONCA 719 at pars: 22. While the

legislature cannot completely oust the jurisdiction of the Superior Court, which is
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derived under s. 96 of the Constitution Act, 1867, I find that s. 118(4) precludes

the Plaintiff from pursuing her breach of contract claim to restrain the Board from

taking part in proceedings before the WSIB involving her workers' compensation

claim under the WSIA; Castrillo v. Workplace Safety and Insurance Board, 2017

ONCA 121 at paras. 54-56, 59 and 66.

Claim for breach of contract by filing affidavit

[26] The Defendants argue that it is plain and obvious that the Plaintiff's claim

based on Chief Larkin's affidavit has no reasonable prospect of success. I agree

with this.

[27] The Amended Statement of Claim pleads that Chief Larkin swore an

affidavit on December 21, 2017 to defend a class action lawsuit (Court File No.

CV-17-2346-00) which made allegations alleged of systemic and institutional

gender-based discrimination and harassment. Specifically, the claim pleads that

Chief Larkin attached to his affidavit a chart prepared by the Human Resources

Division of the police service to show complaints to the Human Rights Tribunal

that female employees had made in the last five years, together with their status

or resolution. The affidavit expressly states that this chart provides non-

identifying information to preserve the identities of the complainants, with the

exception of the representative class action plaintiff whose complaint to the

Human Rights Tribunal remained outstanding when the affidavit was sworn.
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[28] The claim pleads that the attached chart to Chief Larkin's affidavit is titled

"Police Officer initiated Ontario Human Rights Complaints" and lists four (4)

female officers who are identified as follows:

a. One female officer is named and the three remaining female officers are
not.

b. Of the three-unnamed female officers, two are listed as "Constables" and
one as "Sergeant."

[29] Of the two unnamed "Constables" who are mentioned in the chart, the

Amended Statement of Claim pleads that one complaint is shown as having had

been resolved in the following manner:

i. "SETTLED: -monetary settlement, -withdrawal of OHRT application -voluntary
resignation."

[30] The claim pleads that only one female officer is listed on the chart as

having "voluntarily" resigned. By process of elimination, the claim asserts that

Chief Larkin's affidavit has the effect of identifying the Plaintiff as she is the only

female constable employed by the Board over the past five years who had filed a

human rights complaint and voluntarily resigned.

[31] In pleading a breach of contract, the Amended Statement of Claim states

that Chief Larkin's public disclosure was not required by law, contained sufficient

information to identify the Plaintiff, and violated the terms of the Resignation

Agreement.
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[32] The Defendants submit that Chief Larkin's affidavit does not disclose

information in breach of the confidentiality term of the Resignation Agreement,

and thus does not give rise to a reasonable cause of action for breach of

contract. According to the Defendants, the Plaintiff's claim that the affidavit

contains sufficient information for the plaintiff to be identified is wholly speculative

and remote at law. In any event, as Chief Larkin's affidavit was delivered for use

in court proceedings, the Defendants submit that it is covered by absolute

privilege and cannot form the basis of the Plaintiff's claim for breach of contract.

They rely on a body of jurisprudence which supports the proposition that

statements made in the course of a judicial proceeding, including statements in

pleadings and other documents made for the proceeding, are subject to absolute

privilege and cannot ground a cause of action.

[33] From the information pleaded in the Amended Statement of Claim,

recognize that Chief Larkin's affidavit, on its face, does not directly identify the

Plaintiff or the other complainants - who are mentioned in it. I accept that the

references in the affidavit to the four (4) female complainants are oblique and

anonymized to some degree. However, given that the pool of female

complainants is fairly small and features only four members, with one member

apparently named given her known role as a representative plaintiff in the class

action, it is unclear to me just how anonymous the remaining three complainants

actually are to those with some knowledge of the police service. This may be
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particularly true in the case of one complainant who is identified in the affidavit as

having the rank of sergeant. In the circumstances, it seems less than clear

whether Chief Larkin's affidavit sufficiently preserves the Plaintiff's confidentiality.

Accordingly, I find that the issue of whether the unnamed reference in Chief

Larkin's affidavit is sufficiently capable of identifying the Plaintiff and breaches

the confidentiality term of the Resignation Agreement remains an open question.

[34] Regardless of the foregoing, however, it is clear that Chief Larkin's

affidavit was prepared and used in a court proceeding. Accordingly, I find that

the affidavit is covered by absolute privilege and cannot support the Plaintiff's

claim in breach of contract.

[35] Brown J.A. for the Court of Appeal has explained that, "The doctrine of

absolute privilege contains several basic elements: no action lies, whether

against judges, counsel, jury, witnesses or parties, for words spoken in the

ordinary course of any proceedings before any court or judicial tribunal

recognized by law; the privilege extends to documents properly used and

regularly prepared for use in the proceedings;" Salasel v. Cuthbertson, 2015

ONCA 115 at para. 35, citing Amato v. Welsh, 2013 ONCA 258 at para. 34. In

determining whether absolute privilege applies to a communication, the analysis

necessarily focuses on the occasion that the communication is made, not its

content; Salasel at para. 46. This immunity extends to any and all causes of

action, however framed, and is not limited to actions for defamation; Salasel at
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pars. 38, and Samuel Manu-Tech Inc. v. Redipac Recycling Corp., [1999] O.J.

No. 3242 (C.A.) at pars. 20. A claim based on communications which take place

during, incidental to, and in the furtherance of a court proceeding is subject to

absolute immunity; Cook v. Milborne, 2018 ONSC 419 at paras. 17-19. The

existing doctrine of absolute privilege affords a fulsome immunity that is broadly

applied to all matters done coram judice, and is unaffected by whether the

evidence was given in bad faith and actual malice or without justification or

excuse; Cook at paras. 19-21; Fabian v. Margulies (1985), 53 O.R. (2d) 380

(C.A.) at pars. 9, Lincoln v. Daniels, [1962] 1 Q.B. 237 (C.A.) at 257-8.

[36] In view of the foregoing, it is plain and obvious that the Plaintiff's claim for

breach of contract arising from Chief Larkin's affidavit discloses no reasonable

cause of action. His affidavit clearly was used in defending a class action in

court, which the Amended Statement of Claim expressly acknowledges. To the

extent that the claim rests on this affidavit, it has no reasonable chance of

success in law and should not continue; Cook at paras. 21, 32-33 and 57; see

also Gray Investigations Inc. v. Mitchell, [2007] O.J. No. 1936 (S.C.J.) at paras.

17-20, and Dooley v. C.N. Weber Ltd. (1994), 19 O.R. (3d) 779 (Gen.Div.).

[37] From my review of the Amended Statement of Claim, I further find that

the pleading is insufficient to establish an independent cause of action against

the personally-named defendant, Bryan Larkin. The pleading identifies him as the

Chief of the police service and an employee of the Board. The claim gives no
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indication that he acted outside the scope of his employment duties. While

recognizing that he swore the affidavit that the Board relied upon in defending the

class action, the claim does not set .out separate facts against him or personal

interests that are independent from the breach of contract claim against the

Board. Rather, the claim against both Defendants is essentially the same. It was

the Board, and not Chief Larkin, which was party to the Resignation Agreement,

although he signed the agreement on behalf of the Board. As such, and in the

circumstances of this case, I find that he is protected from personal liability;

Lussier v. Windsor-Essex Catholic District School Board, [1999] O.J. No. 4303

(Div. Ct.) at paras. 17-18, citing Norman Management Ltd. v. West Hill

Redevelopment Co. (1998), 37 O.R. (3d) 97 (C.A.) at 104.

No Leave to Amend

[38] I recognize that leave to amend a pleading should not lightly be withheld;

Conway v. L.S. U.C., 2016 ONCA 72 at paras. 16-18. However, given the context

of this case, it is plain and obvious that no tenable cause of action supporting a

breach of contract. claim under the Resignation Agreement is possible. The

Amended Statement of Claim essentially frames a tandem breach of contract

claim by relying on the Defendant's effort to review the Plaintiff's initial

entitlement decision by the WSIB, and by also relying on Chief Larkin's affidavit

to defend the class action proceeding. As explained above, it is plain and

obvious that these material facts cannot possibly give rise to a breach of contract
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given the parties' inability to contract out of the WSIA and the absolute privilege

that attached to the affidavit. No opportunity to amend the pleading could alter

this and realistically preserve the action. Accordingly, leave to amend is denied.

Conclusion

[39] The Amended Statement of Claim is struck under Rule 21.01(1)(b)

without leave to amend.

[40] The Defendants' motion to strike was also brought under Rules

21.01(3)(a) and 21.01(3)(d), respectively. For the reasons set out above, I am

satisfied that this motion is fairly and fully disposed of under Rule 21.01(1)(b)

without the need for recourse to these other grounds.

[41] I strongly encourage the parties to agree on costs. If they are unable, the

Defendants may deliver cost submissions not to exceed three (3) pages

(excluding any cost outline and offers) to settle) within fifteen (15) days from this

judgment, followed by the Plaintiff's cost submissions on the same terms within a

further fifteen (15) days. No reply submissions are permitted without leave.

(Original signed by Justice Doi)

Doi J.

Released: February 21, 2019
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1. Subject
The application of the unjust dismissal, severance pay and individual terminations of
employment provisions in Part III (3) of the Canada Labour Code to cases of constructive
dismissal.

2. Issue
There is a need to clarify the scope of the term "dismissal" in section 240 of Division XIV
(14), and the term "terminates the employment of an employee" in section 230 of Division X
(10) and section 235 of Division XI (11).

3. Question
1. Do the terms "dismissal" and "terminates the employment of an employee" include

constructive dismissals?
2. How can an inspector determine whether a complaint amounts to a constructive

dismissal?

4. Conclusion
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a. Constructive Dismissals are Covered Under Part III (3) of the
Canada Labour Code
The unjust dismissal provisions in section 240 of the Canada Labour Code cover unjust
constructive dismissals as well as those unjust dismissals made by the open unambiguous
action of the employer.

This issue was resolved conclusively in the Federal Court of Appeal decision in Srougi v
(versus). Lufthansa German Airlines, [1988] F.C.J (Federal Court Judgments). Nº (Number)
539. According to the Srougi decision, once it has been established that a constructive
dismissal has occurred, there is no question that the unjust dismissal provisions apply.

The individual terminations of employment provisions in sections 230 to 234 of the Code,
and the severance pay provisions in sections 235 to 237, may also apply in cases of
constructive dismissal.

Unfortunately, the characterization of a constructive dismissal is not always straightforward.

b. Definition of Constructive Dismissal
The phrase "constructive dismissal" describes situations where the employer has not directly
fired the employee. Rather the employer has failed to comply with the contract of
employment in a major respect, unilaterally changed the terms of employment or expressed
a settled intention to do either thus forcing the employee to quit. Constructive dismissal is
sometimes called "disguised dismissal" or "quitting with cause" because it often occurs in
situations where the employee is offered the alternative of leaving or of submitting to a
unilateral and substantial alteration of a fundamental term or condition of his/her
employment. Whether or not there has been a constructive dismissal is based on an
objective view of the employer's conduct and not merely on the employee's perception of the
situation.

It is the employer's failure to meet its contractual obligations that distinguishes a constructive
dismissal from an ordinary resignation. The seriousness of the employer's failure as well as
the amount of deliberation apparent in its actions are also important factors.

The employer's action must be unilateral, which means that it must have been done without
the consent of the employee. If it is not unilateral, the variation is not a constructive dismissal
but merely an agreed change to the contract of employment. Generally, if the employee
clearly indicates non-acceptance of the new conditions of employment to the employer, there
has been a constructive dismissal only if the employee leaves within a reasonable (usually
short) period of time. By not resigning, the employee indicates his/her acceptance of the new
conditions of employment.

There have been rare and exceptional cases where courts have held that there has been a
constructive dismissal even though the complainant remains in the employ of the employer.
This includes, for example, cases where the employee continues to work under the new
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conditions in order to mitigate damages and either protests the new conditions explicitly or
makes it clear that he or she still reserves the right to take legal action. In such cases the
employee cannot be said to have condoned or accepted the change in working conditions.
Furthermore, courts have held that an employee cannot be said to have condoned the
change in working conditions if the employee formally commences legal proceedings in
respect of the change while remaining in the employ of the employer. If the employee does
not formally initiate proceedings but simply attempts to negotiate the matter while remaining
at work, the employee cannot be said to have condoned the change as long as negotiations
are ongoing.

For the purposes of determining whether or not a complaint has been filed within the 90-day
time period as required by s.240(2), a constructive dismissal takes place at the time the
employer changes the terms and conditions of employment. In order to be admissible, the
complaint must be filed within 90 days of that time, unless the complainant qualifies for an
extension of the time to file under s.240(3).

In cases of alleged unjust dismissal, if a doubt exists as to whether the complainant has
been constructively dismissed the inspector shall proceed to assist the parties in reaching a
settlement, and if no settlement is reached within a reasonable time, the complaint shall be
referred to an adjudicator. This is consistent with paragraphs 6.3 and 7.2 of the Operations
Program Directive 815-1 entitled Response to Complaints of Unjust Dismissal.

Complainants alleging constructive dismissal should be advised that they may wish to seek
independent legal advice.

Examples
The following examples are of cases in which the Courts have found that an employee has
been constructively dismissed. The examples are not exhaustive and the results will vary
with the facts of each case and with the terms of each employment contract.

Changes in Powers or Duties
The most common cases of constructive dismissal are where the employee leaves as a
result of material changes in powers or duties. Usually, a main area of responsibility is
removed or the employee's duties are decreased; for example, a plant superintendent whose
duties are confined to those of yard foreman. Such actions are in fact a dismissal in disguise,
whether or not they are accompanied by changes in salary or job title. Commonly, this form
of constructive dismissal involves a significant loss of prestige and status as a result of a
corporate reorganization or change in reporting arrangements.

Threats and Suspensions
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The employee's quitting in response to threats of dismissal or demotion has been held, in
some cases, to constitute a constructive dismissal. However, mere encouragement to resign
will not necessarily be sufficient. Similarly, a constructive dismissal may occur when an unfair
suspension or reduction in salary creates an intolerable situation for the employee.

Reduced Hours, Salary, Status or Benefits
The employee's quitting due to a major reduction in an employee's hours of work or change
in the location of employment is often sufficient to make up a constructive dismissal.
However, there is no constructive dismissal where the employee is moved to another location
in the same city or if the employee knew that potential relocation was part of the job.

A unilateral change in the employment status of a salesperson from employee to
independent contractor has been held to be constructive dismissal. The withdrawal of a
company vehicle may constitute a dismissal in disguise, if the vehicle is an essential work
tool, and the employer does not have a good reason for its removal.

Related Links
Unjust dismissal

Date modified:
2016-07-06

https://www.canada.ca/en/employment-social-development/services/labour-standards/reports/unjust-dismissal.html
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