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August 14, 2018
Claim No.: 30505408

KELLY DONOVAN
Worker Name: KELLY DONOVAN

11 DANIEL PL creme

BRANTFORD ON N3R 1K6 Date of

CANADA Injury/iliness: 16/Dec/2016

Injury/lliness: Psychological Trauma

Dear KELLY DONOVAN

This letter is to let you know the employer has informed us in writing of their intention to appeal a
decision(s) in this claim. The next step in the objection process includes a review of the decision(s) by the
decision-maker who will reconsider the decision and review any new information. If you choose to be
involved at this level, contact the decision-maker directly. If the issue is not resolved, it may move on to the
Appeals Services Division. You may participate in both these processes.

The enclosed Worker Participant Form notifies the WSIB if you intend to participate in the appeal
process or not. If you choose to participate, complete and return it to the WSIB within 30 days.

As well as the participant form, | have enclosed a copy of your claim file and an Objection to Release of
Health Care Information form. | have not sent your employer a copy of these documents. At this time
please review the health care information. You can object to the release of specific health care
information to the employer if you believe it is not relevant to the adjudication of your claim.

If you object to the release of any of the health care information, complete and return the
enclosed Objection to Release of Health Care Information form by 04/Sep/2018.

If I do not receive your reply by this date, | will send the entire file to the employer. | will inform
them that all of the health care information is confidential and may only be used in an
objection to a Workplace Safety and Insurance Board decision.

‘The employer or their representative may raise issues other than the one(s) listed below.,

Issue(s) In Dispute , Date of Decision(s)

Initial Entitlement 12-Jul-2017

Protecting confidentiality is important to us. If you find any documents that do not belong to this claim,
please contact us immediately by calling the telephone number above. If you have any questions,
please call the telephone number provided above.

Yours sincerely,

Jane Raczywolski
Access Review Clerk

Central Registration & Document Management
Tel: 416-344-1000 or 1-800-387-0750

For information on benefits, services and working safely, visit our website, www.wsib.on.ca
Pour des renseignements sur les prestations, les services et la sécurité au travail, visitez notre site Web, www.wsib.on.ca
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Reply to Donald B. Jarvis
Toronto Office

tel 416.408.5516 | email djarvis@filion.on.ca

management labour and employment law

January 11, 2018
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Workplace Safety & Insurance Board %.

200 Front Street West %

Toronto, ON M5V 3]1 | | S

‘ 2
%
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Dear Sir/Madam: ;
Re:  Kelly Donovan, WSIB Claim No. 30505408

We represent The Regiorial Municipality of Waterloo Police Services Board with respect to the above
matier. Enclosed, please find: the Employer’s Direction of Authorization Form; the Employer’s Intent
to Object Form; and the Employer’s supporting submissions and documents. |

Please do not hesitate to contact the undersigned if you have any questions regarding the enclosed
documents. } '

| L

~ours very truly,

Enclosure
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Filion Wakely Thorup Angelettitie www.filion.on.ca

Teronto I London Hamilton

Say Acelaide Centre ' 620A Richmond Street, 2nd Floor 1 King Street West, Suite 1201, Box 57030
333 Bay Street, Suite 2500, PO Box 44 London, Ontario N6A 5J9 Hamilton, Ont.srioc LEP 4WS

Toronto, Ontario M5H 2R2 tel 519.433.7270 | fax 519.433.4453 tel 305.526.8904 | fax 905.577.0805
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Worker Name: KELLY DONOVAN
Claim No.: 30505408

SCHEDULE “A” TO INTENT TO OBJECT FORM '

The Waterloo Regional Police Service (the "Service") disagrees with the decision
because the worker’s alleged injury did not arise out of or in the course of the worker’s
employment. The worker’s diagnosis of PTSD was presumed to have arisen out of and in
the course of her employment pursuant to Operational Policy Manual document 15-03-13
titled Posttraumatic Stress Disorder in First Responders and Other Designated Workers. It
is the position Qf the Service that this presumption is clearly rebutted based on the events
that occurred leading up to the worker’s date of injury/illness of February 1, 2017. The
decision indica[tes that the worker was diagnosed with Posttraumatic Stress Disorder
(PTSD) on Juné 22, 2017.

BACKGROUND

The worker was employed by the Service as a police officer prior to her resignation

effective on June 25, 2017.

On or about May 4, 2016, the worker made a “delegation” to the Waterloo Police
Services Boar(i (the "Board"). The worker's delegation to the Board related to the
worker's beliéf that the Service was investigating alleged domestic violence
inconsistently where members of the Service were involved, either as alleged victims or |
alleged perpetrators. Members of the public as well as the media were present during the
worker's delegation to the Board in which she identified herself as a police officer,
referred to confidential information contained in a confidential Crown Brief, criticized
the Service anci members of the Service, and suggested that police officers of the Service

may have suppressed evidence in a criminal investigation.

Following the worker’s delegation, the worker was advised that the Service would
arrange for an' external review of the substance of the worker’s allegations. The worker
was also advfsed that, subject to and following that review, the worker would be the

subject of an.' investigation under the Police Services Act (the “PSA”) to determine
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Worker Name: KELLY DONOVAN
Claim No.: 30505408

whether her actions breached the PS4 and constituted discreditable conduct, neglects of

duty and/or breaches of confidence.

The worker was served with a Notice of Internal Investigation into Alleged Misconduct
on May 9, 2016. The worker was also served with a Directive on May 9, 2016, which
directed her not to appear before the Board without the permission of the Police Chief,
and assigning her to administrative duties. The worker was assigned to administrative
duties as of May 9, 2016 pending the conclusion of the PSA investigation. Nonetheless
and despite the'Directive, on May 9, 2016, the worker sent an email to members of the
Board, On May 31, 2016, the worker was served with an additional Notice of Internal
Investigation into Alleged Misconduct in respect of her email correspondence of May 9,
2016.

After learning that she would be investigated under the PS4, the wofker filed an internal
complaint on Jl.une 2, 2016. In that complaint, the worker alleged that she had been
discriminated égainst and harassed contrary to the Ontario Human Rights Code by
various membe;rs of the Service in connection with her delegation of May 4, 2016. The
Service retained an independent third party investigator named Lauren Bernardi, of
Bemardi Human Resource Law LLP, to investigate the worker's complaint of workplace
harassment and discrimination. Ms Bernardi issued her report on October 31, 2016,
which found that there had been no discrimination based on sex, and that no members of

the service hadiengaged in any form of harassment.

The Service a§kcd the York Regional Police (“YRP”) to conduct an external review of
one of the inveétigations that had been highlighted by the worker during her May 4, 2016
delegation. On August 18, 2016, the Service received the YRP’s report, which found that

there were no ¢oncerns or improprieties with the Service’s criminal investigation.

Between Novémber 29, 2016 and January 16, 2017, the Service also conducted an
internal rewew of another investigation the worker alleged had bcen mishandled by the
Service. This mtemal review similarly found that the Service had followed appropriate

investigative procedures.
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Worker Name: KELLY DONOVAN
Claim No.: 30505408

The Service deferred its PSA investigations of the worker pending the completion of the
external and internal reviews of the worker's allegations of investigative misconduct by
the Service, and pending the Bemnardi investigation of the worker’é claim that she had
been subject to harassment and discrimination. Accordingly, following the Service’s
receipt of all of the foregoing investigative reports, the Service resumed its PSA
investigation, and notified the worker on or about January 23, 2017 that it would be

continuing with that investigation.

Then, very shortly thereafter, the worker commenced a medical leave of absence from
work on or about February 27, 2017. Notably, the worker did not receive medical
clearance to pazi'ticipaté in the Service’s PSA investigation, including attending for a PS4
compelled interview where she would have been given the opportunity to respond to the
allegations, pric}r to her resignation effective on June 25, 2017. As a result, the worker
Was never form:ally or informally disciplined and those matters ended, as a matter of law,

upon her resignation.

SUBMISSIONS

First and foferrllost, the Service respectfully submits that the worker's employment was
not a signiﬁcar:n contributing factor in causing her alleged PTSD. Notably, the worker
was assigned to the Service’s Training Branch beginning in or around 2015. In that role,
the worker traitfmcd other police officers, and did not perform any work “in the field” or in
the community. Further, as noted above, the worker was then assig:imcd to administrative
duties beginnh;g on or about May 11, 2016. These duties continuéd until the effective
date of the woé-ker’s resignation, though the worker began an approved leave of absence

from work dueto sickness on or about February 27, 2017.

In the WSIB ﬁecision, the date of injury/illness is identified as February 1, 2017. Again,
as previously noted, the worker was performing only administrative duties at that time.
Moreover, the worker had just been advised on January 23, 2017, that the Service would

be resuming its investigation into whether the worker had engaged in misconduct under

the PSA.
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Worker Name: KELLY DONOVAN
Claim No.: 30505408

In all of the circumstances, even if the worker did genuinely suffer from PTSD, it is clear
that the only work-related nexus was the Service’s notice to the worker that it was about
to resume its PS4 investigation. As noted in Operational Policy 15-03-13, if a worker’s
PTSD was caused by his or her employer’s decisions or actions that are part of the
employment functions such as discipline, the worker will not be entitled to benefits for
PTSD.

In summary, the worker’s employment was not a significant contributing factor in
causing her alleged PTSD and/or, in the alternative, such work-relatedness was rooted in

decisions or actions of the Service that were part of the employment function.

For the foregoing reasons, the Service submits that the worker is not entitled to healthcare
benefits or LOE benefits. The Service reserves the right to make further submissions

upon receipt of?the Claim File, including all applicable medical reports.



